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JAMES M,WHEDBEE Ex’r. v. WILLIAM R. SHANNONHOUSE 


and others. 


A legacy to slaves upon their future contingent emancipation (provided for 
in the will) is not against public policy, even though a part of the fund 
so given is to be made up of their own earnings. 

Where a will contemplated an emancipation coupled with removal to Libe- 
ria or some such place, and provided a certain fund to be used to cover 
the expenses of such removal and also to supply clothing and implements 
of husbandry, and added that if any part of such fund were left, it should 
be divided among the slaves emancipated, Held, that as in the event they 
were emancipated without a removal by the results of the late war, such 
slaves were entitled to the fund undiminished by expenses, &c. 

The will for emancipation having been defeated as toa part of the slaves 
by the dissent of the widow, Held, that as the fund was bequeathed to the 
slaves as a class, those who fitted the description at the time of division, 
took it all and there was no lapse. 

Semble, that the slaves who were reduced to their former condition by the 
dissent of the widow are, as things have turned out, entitled to a share of 
the fund. 

(Myers v. Williams, 5 Jon. Eq., 362; Halsey v. Halsey, ante 180; Liverman vy. 
Carter, 4 Jon. Eq., 59, cited and approved.) 


But. to have a will construed, filed to Fall Term 1867 of 
the Court of Equity for Pasquorank, and then set for hearing 
upon bill and answers and transferred to this court. 
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The complainant was the executor, and the defendants 
were the heirs at law, devisees and legatees of James P, 
Whedbee, whose will had been proved in Perquimans coun. 
ty court in 1853; and the bill was filed to obtain a construe. 
tion of that will in various respects. 

The material parts of the will were, that his wife, who 
was also named as sole executrix, should have the use of 
all of his estate during her natural life or widowhood, and 
in the event of her marriage, then such interest therein as 
she would have had if the deceased had died intestate; at 
her marriage or death all of his estate was to be taken pos- 
session of by certain persons who. were then to become his 
executors, and certain parts specified were to be sold, and 
the proceeds divided into seven parts: of which, after dispos- 
ing of six parts, he gave the last as follows: 

“And one-seventh to be expended together with the sev- 
eral funds that may be raised by my wife as directed to be 
raised in items fourth and fifth, in fitting out and removing 
and settling all of my negioes except Demas, Jonah and 
old man Jack (whom I shall provide for hereafter) to Li- 
beria or some other free foreign colony, as it is my wish 
that they shall be liberated and sent there. And I have 
made this bequest to them in order that this part of my will 
in relation to them may be effectually carried out to all 
intents and purposes as it is desired todo. And should any 
of the bequest be left after fitting said negroes out with all 
necessary clothing and implements of husbandry necessary 
for them to carry &c., and expenses of removing &c., then 
and in that case, for the balance of said fund to be divided 
among them having due regard to merit, old age and infir- 
mity, and paid over to them in such a manner as they will 
be certain to get the same when they reach their place of 

destination, and in that case if any of them (which it is 
reasonable to suppose) should not be capable of receiving 
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and managing their fund in a provident, wise and safe man- 
ner, then and in that case to appoint them a guardian who 
will be certain to do them justice, And I especially desire 
the American Colonization Society to have an eye to this 
bequest so that my negroes may in no wise be defrauded 
out of the bounty intended for them, unless defeated as 
hereinafter provided in the (9th) ninth clause of this will.” 

The ninth clause of the will, reciting the fact that the tes- 
tator then had no children, made varioys -changes in the 
disposal of his estate in case he should leave children at his 
death. 

The tenth clause gave to certain persons all of the estate 
‘not herein disposed of, or which shall fail by reason of 
lapse or otherwise.” 

There was a codicil, revoking a legacy of one of the above 
seventh parts, which had been given to one James Shannon- 
house, and adding it to the share above given to the negroes. 

The bill stated that the testator died without children, and 
that his widow dissented from the will, and shortly after- 
wards married again and had her share of the estate (in- 
cluding slaves) allotted to her; that the other executors re- 
renounced, and he alone had qualified; that as executor he 
had sold those parts of the estate which were designated 
in the will as for sale (amounting to $98,000); that the 
breaking out of the late war had interrupted his plans for 
sending away the slaves that had been liberated, and that 
the results of that war, together with the death, disappear- 
ance &c., of the slaves had greatly embarrassed him in the 
discharge of his duties; that the residuary legatees claimed 
that as no removal of the slaves was necessary now, they 
were entitled to the money which had been provided by the 
testator to cover the expenses of such removal, &c. The 
prayer was for instructions, &c. 
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Separate answers were put in (1) for the residuary legatees, 
(2) the heirs and next of kin, and (3) for the freedmen. 


Smith and Bragg, tor the residuary legatees. 

1. The doctrine of cy pres does not prevail in this State, 
and the legacy jails if the purposes of the testator cannot 
be ascertained or carried out. McCauley v. Wilson, 1 Dev. 
Eq., 276; Lea v. Brown, 3 Jon. Eq., 150; Bridges v. Pleas. 
anis, 4 Ire. Eq., 26. 

2. A residuary bequest passes every thing which turns 
out not to have been disposed of, whether it fail by lapse, il. 
legality or death of a legatee in testator’s life time. Taylor 
v. Lucas, 4 Hawks, 215; Teeves v. Reeves, 1 Dev. Eq., 386; 
Sorrey v. Bright, 1 D. & B. Eq., 113;*Davis v. King, 2 Jon, 
Eq., 208; Jones v. Perry, 3 Jon. Eq., 200; Allison v. Allison, 
3 Jon. Eq., 236; Lie land v. Foust, ind, 498; Coles v. Balance, 
1 Win. Eq., 89. 

They also cited, upon other parts of their argument, Morde- 
cai v. Boylan, 6 Jon. Eq , 365; Liverman v. Carter, 4 Jon. 
Eq., 59; Thompson v. Newlin, 8 Ire. Eq., 32; Wooten v. Bee- 
ton, ibid, 66; Green v. Lane, ibid, 70, and Bus. Eq. 102; Gar- 
velt v. Weatherly, 5 Jon. Eq., 46, and Thomas v. Palmer, 1 
Jon. Eq., 249. 


lV. A. Moore, tor the freedmen. 

The devise and bequest is a charity, and not the less so 
for being subject to the discretion of the trustees. 6 Jon. 
Eq., 384; 1 Jon. Eq., 440; 1 Hawks 125; 3 P. Wms, 145; 
1 Ves. Jr., 295; 2 Att. 87; 3 Peters 116, &c. (Inglis v. 
Trustees, &c.;) 5 Jon. Eq,, 216. 


Pearson C. J. Although it be conceded that, as the tes- 
tator died before the war, the will should be construed ac- 
cording to the idea of public policy then acted on by our 
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courts, still the position that the provision for emancipation 
being prospective is illegal, and consequently that the legacy 
given to the slaves was void, is not supported by any au- 
thority or principle. 

The whole subject is so fully discussed in Dyers v. Wil- 
liams, 5 Jon. Eq. 362, as to make it useless to elaborate it 
further. It is there taken as settled, that a provision for 
emancipation after the termination ofa life estate is not 
against public policy. The fact that a large fund was to be 
made up in part by their future earnings does not affect the 
question. 

Assuming therefore that, if the war had not occurred, and 
if the widow of the testator had died without mar rying 
again, the slaves would have been emancipated in the man- 
ner provided for by the will, and would have taken the leg- 
acy, the question is: Do these facts separately, or in connec- 
tion, have the effect of depriving them of the legacy or any 
part of it? 

One of the results of the war was to effect the emancipa- 
tion of slaves without the cost of transportation to Liberia, 
or other free countries, and the controversy between the 
claimants is, to whose benefit shall this saving accrue. 

Upon a general view, it would seem that this collateral 
advantage caused by what, as between these parties, was a 
mere accident, should be a “wind fall,” or piece of good luck 
to the freedmen; because they are the immediate object of 
the testator’s bounty in regard to the legacy under consider- 
ation rather than to the persons who are in no respect the ob- 

jects of this bounty. Especially should this be the case in 
the absence of ariy indication of an intention on the part of 
the testator that the legacy given to his slaves was in any 
wise to depend on the manner in which their emancipation 
should be effected. Haley v. Haley, ante 180. There 
is nothing in the will to show that the application of a part 
2 
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of the fund to the payment of expenses of transportation was 
to be of “the essence of the gift,” and makea condition. On 
the contrary this direction may be ascribed entirely to the 
fact that, at the time, there was no other mode of emanci- 
pation except by removal from the State, and affords no 
ground for an implication that the testator desired that the 
slaves should remove from the State; indeed, judging by 
the many cases in which the court have becn called on to 
enforce this provision of the law, there can be no doubt 
that, as a general rule, testators have submitted to this re- 
quirement unwillingly, and would gladly have been reliev- 
ed from it. 

Taking a more particular viesv of the case, it was said on 
the argument, “This legacy is given asthe means of effecting 
the emancipation of the slaves. That object has been ac- 
complished by the general emancipation which was a result 
of the war, so there is no occasion to resort to the means, 
and for that reason the legacy fails.” 

If there was any thing in the will to show that the legacy 
was given simply as a means to effect an object, and that 
the slaves were the objects of the testator’s bounty to that 
extent only—as for instance, if the testator had directed so 
much of this one-seventh part of his estate to be applied to 
defray the expense of transportation, as was necessary for 
that purpose, and that the balance of the fund should be 
paid over to A, B & C, there would have been much force 
in the argument, and the case would have fallen within the 
principle adopted in Ziverman v. Varter, 4 Ire. Eq., 59. 
There the testator appropriated $100 to the use of schooling 
and educating a boy, with a limitation over to A, in case 
the money was not used for that purpose. The boy arrived 
at age, married, and had two children before the testator 
died; and it was held that the legacy passed over to A, on 
the ground that the special application was a condition pre- 
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cedert, and the limitation over showed that the testator in- 
tended its use in that mode to be of the essence of the gift 
to the boy. But, in our case,*one-seventh part of the estate, 
increased by the codicil to two-sevenths, is given to the 
slaves as a distinct bequest; a part to be applied to pay ex- 
penses of transportation; a part to meet expenses of buying 
farming utensils and settling them; and tle balance of the 
funds to be paid over to the slaves; so that, instead of a limi- 
tation over to a third person of the fund, or any part of it, 
being made under any circumstances, or in any event, the 
whole of it is given to the slaves, and it is an absolute be- 
quest under the principle recognised as the general rule in 
Liverman v. Carter, supra; and settled by many cases.. Bar- 
torv. Grant, Nevilev. Nevile, 2 Vern. 430; Bu.law v. Grant, 
1 Vern., 254; Barton v. Cocke, 5 Vesey, 461; Cope v. Wil- 
mot, Amb. 704. The principle is this: When there is no lim- 
itation over, directions in regard to the application of the 
fund, e. g., “to enable him to complete his education,” or, 
“to study law,” or, “to buy a Library,” are taken as merely 
“advisory,” and suggestive of the motive fur making the 
gitt, aad of the opinion of the testator as to the best mode of 
using it, but the legacy is absolute,—and it is only held tobe 
conditional when there is a limitation over to a third person, 
in case the fund should not be used in the manner directed. 
There is a large class of cases in which the principle is 
earried further, and applied to legacies where express words 
of condition are used; for instance a legacy toa wife, but 
in case of marriage the legacy is to be void; or to.a daugh- 
ter, but ifshe should marry under the age of twenty-one, 
without the consent of her mother, the legacy shall be for- 
feited”; or a clause of this kind, “should any one or more of 
my legutees contest this will, the provision | have made for 
them is to be void and of no effect.” In all of these cases, in 
the absence ofa limitation over, such words are taken as no 
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more than the expression of an earnest requcst cr a strong 
remonstrance, and are technically termed words “in terro- 
rem,” and the legacies are absolute. It is only when what is 
given is, in default of the first taker, given over toa third 
person, that the nature of a conditional limitation is fixed 
upon it, so as to become a part of the essence of. the gift, 
whereby it may be defeated. See l Jarman on Wills, 538, 
and other text writers, where all the cases are cited. 

It is said, in the second place, that in regard to that por- 
tion of the fund which would have fallen to those of the 
slaves who were again reduced to slavery by the Mgacy to 
the widow in the event of her marriage, and who were as- 
signed to her as her portion of the testator’s estate, the 
legacy fails, for at the time when it was to vest, (to-wit, 
upon her marriage,) they were not capable of taking, and 
this incapacity to take is not aided by the fact that they 
were subsequently emancipated, so that this part of the fund 
passed either to the residuary legatees or to the next of kin. 

Ig the legacy had been given to the slaves xominatim, or 
as individuals, this conclusion would have been true, but a 
complete answer to it is, that the legacy is given to the 
slaves asa class, and such of them as answer the description 
and make up the class are entitled to the whole fund. This 
is settled: ex gr., a legacy to the children of A, and some of 
them die in the life time of the testator} there is no lapse, 
and such as answer the description at his death take the 
whole; or, if the division be postponed until a future event, 
as the falling in of a life estate, all who answer the descrip- 
tion at that time are entitled to the whole fund. 

This disposes of the case except as between the freedmen, 
The pleadings. do not raise any matter of controversy as to 
them, and we are relieved from the necessity of deciding, 
whether, upon principles of equity, those of them who were 
so fortunate as not to be reduced to slavery a second time 
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by the effect of the widow's dissent from the will, or by her 
second marriage, could be heard, or allowed to take the 
ground, that those upon whom the misfortune fell should be 
further injured by being thereby excluded from a right to 
participate in a fund, which the testator intended for them 
all; but it may not be amiss to say, it is a settled principle 
in equity that where two or more are liable ta a common bur- 
den, and the whole falls upon one, he is entitled to contribu- 
tion from the others; and it would seem that according to 
natural justice, the others could not by reason of his mis- 
fortune, in having the burden fall on him, make thata 
ground of further prejudice, because the burden was com- 
mon, and, but for accident, it might have fallen on them. 
There will be a decree according to this opinion; costs to 
be paid out of the fund. 


Per Crriam. Decree accordingly. 
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CHARLES LATHAM and others v. THOMAS E. SKINNER and 
others. 


A vendor of lands having delivered a decd in fee to certain purchasers who 
were pariners upon their executing personal notes for the purchase 
money, a sealed instrument was delivered some weeks afterwards by the 
purchasers to the vendor, which expressed no valuable consideration, but 
referred to the sale, and stated a wish to secure to the vendor the pay- 
ment of the bonds, and thereupon prvvided that in case of failure by 
the purchasers to make payment as their notes fell due, the vehdor 
‘**should have such a lien [in and to such tract] and to that extent as will 
save him harmless”: 

Held that, there being no valuable consideration, the paper could not, in any 
event, be set up either as giving a lien, or as a contract to give a lien. 
Also, the partnership having been subsequently dissolved, that the outgoing 
partner who had taken a bond from his copartners to indemnify him 
against the firm debts, had thereafter no equity to subject the partner- 
ship funds to the payment of the debt to the vendor; and therefore that 

the vendor had none through him. 


The relief administered in equity must be limited to that sought by the 
frame of the bill. 


Whether there may be an express ‘‘vendor’s lien” in this State, Quare? 


(Smith v. Smith, 1 Jon., 135; Potts v. Blackwell, 3 Jon. Eq., 449, s. c. 4 %., 
58; Miller v. Miller, ante 85; cited and approved.) 


Bint to declare and enforce a lien, filed to Fall Term 1867 of 
the Court of Equity of Wasuixerox, and at that Term set for 





hearing upon bill, answers and replication,—the defendants 
admitting the due execution of certain exhibits filed with 
the bill. The cause was thereupon transmitted to this court. 

The bill was filed by Charles Latham, $8. H. McRae and 
A. M. Lewis, and stated that a sale of certain land therein 
described had been made by McRae to Lewis, Thomas E. 
Skinner and Charles W. Skinner Jr., onthe 4th of May, 1859, 
and that a deed in fee was accordingly executed, and the 
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purchasers gave their notes for the price; that upon the 14th 
ot June 1859 the purchasers, to secure the payment of their’ 
notes, executed to McRae a trust deed or mortgage, or deed 
in the nature thereof, conveying and intending to convey to 

him a lien upon the land sold, which trust deed was upon 

the 25th of November 1859 duly recorded in the Register’s 
office of Washington county. 

A copy of that trust deed was appended, and was as follows: 
Whereas on the 4th day of May A. D. 1859 a bargain and 

sale were entered into and agreed upon by and between 
Sherwood H. McRae of the one part and Thomas E. Skinner 
Charles W. Skinner and A. M. Lewis of the other part, in re- 
gard to a tract of land in the county of Washington, N. C., con. 
taining 6049 acres, more orless, as per boundary c., ina deed 
executed by the said S. H. McRae to the said Skinners and 
Lewis, bearing date 4th of May 1859 for the consideration 

therein set forth. And whereasthe said Thomas E. Skinner, 
Charles W. Skinner and A. M. Lewis have executed to the 
said S. II. McRae their notes in three instalments or pay- 
ments, with the amount of eight thousand sixty-two dollars 
and sixty-two and two-third cents each, the first being due 
the Ist day of January 1861, the second on the Ist day of 
January 1862, and the third and last on the Ist day of Jan- 
uary 1863, and whereas it is desirable by the said Skinners 
and Lewis to secure to the said $8. H. McRae the payment of 
these several recited notes as demanded thereby; therefore 
witnesseth that the said Thomas E. Skinner, Charles W. 
Skinner and A. M. Lewis doth for themselves, their heirs, 
executors, administrators, &c.,a lien and indemnity in and 
to the said tract of land to that extent, and for the purpose 
of securing and making effectual the payment of the pur- 
chase money, with legal interest, as per contract and notes, 
and in case of failure of the said Skinners and Lewis and 
their representatives to make the said payments as per said 
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notes at or within a reasonable time according as they fall 
due, then and in that case the said McRae shall have such a 
lien and to that extent as will save him harmlessin securing 
the said purchase money and no more. In which case this 
obligation to be void. Given under our hands and seals this 
14th day of June A. D. 1859. 

A. M. LEWIS, [seal.] 

THOS. E. SKINNER [seal] 

C. W. SKINNER, |seal.] 


The bill then proceeded to state that on the same day that 
McRae’s deed to them was dated, the Skinners and Lewis 
entered into articles of partnership which recited the pur- 
chase.and constituted the land a part of the partnership 
fund; and that this partnership continued until the 26th 
day of April 1860, when it was dissolved as to Lewis, anda 
bond was executed between the former partners which 
amongst other things recited the existence of firm debts and 
expenses, and engaged the Skinners to indemnify Lewis 
against them, (except as to $500 of expenses, which he 
agreed to lose) and particularly against the purchase money 
due to McRae, and bound Lewis, whenever such debts should 
be discharged, to convey his one third part in the land to the 
Skinners. The bill also set forth that two of the notes for 
the purchase money of the land were still unpaid, and that 
Lewis was still liable for them. 

It then alleged that "on the 5th of Sept. 1866 the Skinners 
conveyed all their interest in the land in trust to secure 
certain individual debts of their own; and that on the 4th 
of October 1866 Thomas E. Skinner made a further convey- 
ance of his interest therein, to secure certain individual debts 
of hisown. Also that complainants had applied to the Skin- 
ners to pay to Latham (as assignee of McRae,) the notes re- 

maining due, or to release their equity of redemption, &c., 
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and comply with the agreement of 26th April 1860, but with- 
out success. 

The prayer for relief was that the respective liens upon 
the lands should be ascertained and declared,—that those 
lands should be sold in satisfaction of such liens, and for 
further relief; and process was prayed for against the Skinners 
and the trustees under the deeds of September and October 
1866. 

The opinion of the court renders it unnecessary to state 
the contents of the answers. 


W. A. Moore, and Phillips & Battle, for the complainants. 

1. The informal paper of June 1859 creates an express 
lien in favor of the vendor, or at all events, a contract for a 
lien which in this court is the same as a lien, and here is 
based upon the debt due to McRae. This debt although not 
in general a valuable consideration, is in our courts treated 
as such sometimes. ‘There is no public policy in N. C. 
against an express vendor's lien. Potts v. Blackwell, 3 Jon. 
Fq., 449 and 4 Jon. Eq., 58; Womble v. Battle, 3 Ire. Eq. 182. 

2. There is also here a partnership lien, to be resorted to 
through Lewis, although there have been adissolution. For 
here there has been no transfer of the property. West v. 
Skip, 1 Ves. Sr. 242; 6 Ves. 126, 127; 11 Ves. 3; Potts v. 
Blackwell, 3 Jon. Eq., 449. 

3. The trustees under the deeds of 1866 are in no better 
case than the Skinners. They take with notice, as matier of 
law. Potts v. Blackwell, above. 

4. Where two or more purchase land jointly and give a 
joint note for the purchase money, they each have a lien or 
equity or trust inter se, as quasi partners, to have the joint 
property applied to the payment of the joint note in _prefer- 
ence to the claims of the creditors of the individual obligors. 
2Sug. V. & P., 127. The distinction in England in such 
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cases between equal and unequaladvances of purchase mon. 
ey does not exist here where survivorship is abolished. 


Bragg and Smith, contra. ¥ 

1. The instrument of June 1859 has no operative words of 
grant, and conveys nothing. Coote Mort., 4; 2 BL, 157. 

2. Nor is there any consideration; the debt being past, 
Springs v. Hanks, 5 Ire., 40; Jackson v. Hampton, 8 Ive., 457; 
Wiswall v. Potts, 5 Jon. Eq.,189. 

3. There is no such thing in this State as a lien upon land 
created by the parties without the creation of an estate. 
Womble v. Battle, 3 Ire. Eq., 182. The registration of this 
paper, not being required by law, can give no efficacy. 
Burneti v. Thompson, 3 Jon. 113; Holcombe v. Ray, 1 Ire. 
346; Justice v. Scott, 4 Ire. Eq., 108; De Courcey v. Bass, 
Bus. Eq., 181. 

4. The trustees under the deeds of 1860 had no notice of 
the alleged mortgage. Here, however, actual notice will 
give McRae no better footing as regards them. Fleming v. 
Durgin, 2 Ire. Eq., 584; Potts v. Blackwell, 3 Jon. Eq , 449& 
4 ib. 58. 

5. The bill is not framed to enforce a contract for a lien. 


Equity never interferes between creditors one of whom has . 


obtained a specific lien. Knight v. Bunn, 7 Ire. Eq., 77; 
Smith v. Turrentine, 2 Jon. Eq., 253; IZufham v. Fry, 5 Jon. 
Eq., 415; Saunders v. Terrell, 1 Ire., pp. 103-4. 

6. The dissolution of the partnership has put an end to 
any lien through Lewis. Potts v. Blackwell, above; Helmes 
v. Hawes,.8 Ire. Eq., 21. Especially as Lewis took a bond 
from the Skinners binding them to pay the firm debts. 
Rankin v. Jones, 2 Jon. Eq., 169; Holmes v. Hawes, above. 


Pearson, C. J. The general scope of the bill is to subject 
the land set out in the pleadings to the payment of the 
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notes given to the plaintiff McRae, by the defendants 
Thomas and Charles Skinner, and the plaintiff Lewis, on 
the ground that the instrument executed to McRea by 
Thomas and Charles Skinner and Lewis, dated 14th June 
1859,—is a mortgage or “an instrument in the nature of a 
mortgage,” and has the legal effect of ‘creating a lien on 
the land for the payment of the debt secured by the notes. 
The billin the second place, alleges the existence of a co- 
partnership between Thomas and Charles Skinner and Lewis 
in respect to the land, that the debt was a copartnership 
debt, and seeks to set up an equity to have it paid by the 
land, under and by force of the equity of Lewis as one 
of the partners in reference to the individual debts due by 
the defendants Thomas and Charles Skinner, tothe other de- 
fendants. The difficulty in the case grows out of the non- 
descript character ot the instrument dated June 14th 1859. 
It is not a mortgage, or “an instrument in the nature of a 


°o 
mortgage,” that is, as understood in the books, a convey- 


ge, 
ance to a third person in trust to secure a debt, nor can it 
in any way have the legal effect to create a lien. ‘The most 
that it can amount to is, a promise that, McRae shall have a 
lien on this land to secure his debt. When the legal estate 
is transferred, the party passing it may create a use by 
simple declaration, or he may reserve a power to create a 
use afterwards by declaration, or he may give toa third 
person a power to declare the uses. But if the legal estate 
is not transferred « use can only be created by a bargain 
based on a valuable consideration, which is said to raise the 
use, or by covenant to stand seized, based on a good consid- 
eration, to wit, natural affection. This is familiar learn- 
ing. See Saunders on “ Uses and Trusts.” 

The same principle applies to trusts, to wit, uses not com- 
ing within the operation of the Stat. 27, Hen. VIII. For 
this reason it is held, that a power of appointment, or a pow- 
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er of sale, cannot be created by a deed of bargain and sale 
or a covenant to stand seized. These powers are in effect a 
mere delegation to a third person of the right to raise a 
use or trust by declaration, and the party cannot himself 
create a use or trust by mere declaration, unless he transfers 
the legal estate. This doctrine is discussed and explained 
in Smith v. Smith, 1 Jon. 135. 

The instrument under discussion does not transfer the 
legal title. A lien is a trust, consequently a lien cannot be 
created by a mere declaration, unless the legal estate be 
transferred. So this instrument cannot have the effect of 
creating a lien or trust, although it would seem to have been 
the intention of the parties todo so. It is a nakel declara 
tion of a trust, and the bill, so far as it seeks to enforce a 
subsisting lien, must fail—for under the most benignant 
application of the rule, “ut res magis valeat quam pereat, 
the instrument cannot be allowed to have the effect of cre. 
ating a trust, without a violation of the settled principles of 
equity jurisdiction. 

The point taken on the argument, that although the ven- 
dor’s lien for the purchase money has not been adopted by 
our courts, yet that has reference to an implied lien, and 
does not exclude an express lien—is not presented by the 
facts; for the deed of McRae isan absolute one, and does 
not contain a declaration of any trust in favor of the grant- 
or to secure the purchase money, which we suppose might 
have been done, and might have amounted to an express 
lien. But it is useless to speculate on the matter, as there 
is no such trust declared, and no express reservation of a 
lien. 

But it is said, suppose the instrument does not create a 
lien, it may, under the doctrine of specific performance, be 
carried into effect as an agreement to give alien. There are 
two objections to this position; in the first place the bill is 
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not framed with that view. It does not allege the instru- 
ment to be an agreement to give a lien, and the court must 
confine itself to the allegations in the pleadings—otherwise 
we are “at sea.” But, suppose this difficulty out of the way, 
a court of equity never interferes to compel the specific per- 
formance of an agreement unless it be. supported by a valu- 
able consideration. Here there is no consideration; it is 
nudum pactum, for McRae had executed title to the land 
and accepted the notes of the purchasers. The debt there- 
fore was a matter personal, and although it originated as 
the price of the land, it was no longer connected with it, 
and stood on the same footing with any other debt. Miller 
v. Miller ante 85. In other words the consideration was 
past. There is no new consideration alleged, no abate- 
ment of the debt, no extension of the time of payment. 
And the instrument seems to have been executed simply 
because, to use the language of the parties, ‘whereas it is 
desirable by the said Skinner and Lewis to secure to the 
said McRae, the payment of the several notes,” &e. 

On the footing of the copartnership entered into by 
Thomas and Charles Skinner and Lewis in respect to the 
purchase of this land, whereby the debt became a copartner- 
ship debt, the plaintiff McRae might have worked out an 
equity, through the plaintiff Lewis, to have this debt satis- 
fied by the land as a partnership iund, in preference to the 
individual creditors of the parties, but for the fact that by 
the deed of the 26th of April 1860 the copartnership dis- 
solved and Lewis withdrew from the firm, assigned all the 
partnership fund over to Charles Skinner and Thomas 
Skinner, and agreed to submit to a loss of $500 in consider- 
ation of their covenant to indemnify him against the debts 
and liabilities of the firm, and to secure the performance of 
this covenant reserved to himself his “individual shave of 
one-third of the tract of land.” With this security he was 
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content, and is at liberty to make the most of it. Pogts y, 
Blackwell, 3 Jon. Eq., 449; 4 ib, 58 By a bill properly 
framed he may enforce the specific performance of this coy. 
enant for indemnity, and may obtain a decree that Thomas 
and Charles Skinner pay off and satisfy the debts of the 
firm, and that his individual one-third of the land shall be 
applied to that purpose; but beyond this one-third the de. 
cree will be merely personal against Thomas and Charles 
Skinner, and cannot be made to attach to the other fw. 
thirds; for he has given over these two-thirds to Thomas 
and Charles Skinner, relying on their personal ‘obligations, 
and on his individual one-third of the land as a security; 
of course therefore they were left at liberty to dispose of the 
two-thirds, and could dispose of them either to pay off the lia- 
bilities of the late firm, or to pay their individual debts as they 
should see proper. In other words Lewis retained no right 
to control the disposition of these two-thirds, and the con- 
sideration moving him to this arrangement was the person- 
al understanding of Charles and Tliomas Skinner to save 
him harmless from the debts of the firm. 
The bill will be dismissed with costs. 


Per Curiam Bill dismissed. 
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T. W. TURLEY v. J. P. NOWELL. 


In suits for specific performance, in the absence of allegations of fraud or 
imposition, the court will not review decisions made by the parties as to 
the comparative values of the property in question and the article in 


which it was paid for. 
Contracts, the condition of which is Confederate money, are not thercfore 


illegal. 
(Phillips v. Hooker, ante 193 cited and approved.) 


But for a specific performance of a contract to convey 
land, filed to Spring Term 1866 of the Court of Equity for 
CLeavELAND; and set for hearing and transferred to this court 
at Fall Term 1867. 

The bill sought a specifie performance of the following 
contract : 

“Received, Shelby N. C., December 1, 1864, from T. W. 
Turley, six thousand dollars in Confederate notes in full of 
the house and lot in the town of Shelby, being the same on 
which I now reside, which I have sold to the said Turley and 
for which I will execute a warranty deed as soon as presented. 


J. P. NOWELL.” 


The contract was admitted by the defendant. but he de- 
clined to perform it upon the ground that at the time when 
the property was sold it was worth at least one thousand 
dollars “in good money,” aud that the scrip received by him 
under the contract, was not worth, by the scale, more than 
one hundred and seventy dollars; and that very soon after 
the contract was made he became satisfied of this, and of- 
fered to the plaintiff to pay back what he had received, also 
to make a deed if he would pay him a, reasonable sum for 
the same, &c. 
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There was a replication, but no proofs; and the cause wag 
set down upon bill, answer and exhibits. 


Bynum, and Phillips & Battle, for the plaintiff. 

It is not necessary that the consideration be adequate 
The parties themselves are the best judges of that. Adams’ 
Kq., 78, 79; White v. Thompson, 1D. & B. Eq., 493; Sugd. 
Vend. 259, 260. And see Phillips v. Hooker (last term.) 


Merrimon, contra. 

It is matter of sound discretion whether the court will en- 
force a contract by specific performance. It will not adminis. 
ter such relief where.it would be hard, oppressive, &c, to 
do so. Story Eq. Jur. s. 742, 750a, 751, 769 to 777; Adams 
Kq., n. to p. 305; Lloyd v. Wheatly, 2 Jon. Eq., 267; Canna- 
day v. Sheppard, 2 Jon. Eq., 224; Leigh v. Crump, 1 Ire. Eq,, 
299. 


Pearson, C. J. The plaintiff is entitled to a specific per- 
formance of the contract. The parties were their own 
judges as to the value of the property and the value of Confed- 
erate notes, and there is no allegation of fraud or imposition. 
Indeed the only ground on which the defendant resists the 
equity of the plaintiff is the fact that by the result of the 
war Confederate notes became of no value, but he needed 
such notes at the time he made the contract, accepted them 
in payment for the land, and must abide the loss. 

That the contract was not illegal is settled, Phillips v. 
Hooker, ante, 193. 


Per Curiam. Decree for the plaintiff. 
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i Lewis v. Wilkins. 
vas 

HENRY LEWIS and others v. E. W. WILKINS, Ex’r., &c. 
ile, Where an agreement was entered into between the owner of a farm and 
ns’ another person, by which the former was to furnish the farm to the latter 
d. for two years with the stock of hogs and cattle upon it, and mules, pro- 


visions and farming implements; and the latter was to give hjs personal 
attention to the farming operations, have the entire control of the farm 
and furnish the twenty-two laborers that were required; and thereupon 
the two were to share equally the produce of the farm, Held that the agree- 
n- ment constituted an agricultural partnership, that the share going to 
the owner of the farm was not rent; and that the relation between the 





. parties was not that of landlord and tenant; and therefore, 

Held further that, upon the death of the owner of the farm before the ex- 
is piration of the two years, his share which accrued thereafter did not go 
l- to the devisees of the farm, but was included under a bequest to another, 
. of “the crop, stock and farming utensils, and all other perishable prop- 

erty on said farm.” 

The doctrine that rent follows the reversion applies in favor of devisees of 

the reversion, as well where it is directed to be sold and the proceeds 
a divided amongst them, as where it is given specifically. 
l 
_ But, filed to Fall Term 1867 of the Court of Equity for 


Nortuampton, and at that time set for hearing upon bill and 
} answer, and transmitted to this Court. 

The complainants were the children of Ellen Lewis de- 
ceased, and the children of William M. Wilkins deceased, 
by his second marriage, and the defendant was the executor 
of Edmund Wilkins deceased, late of the county of North- 
ampton. 

The testator died January 20th 1867, and by his will,. 
which was afterwards duly proved, among other things 
devised certain lands called “ The Meadows, to be sold 
upon a credit, and the proceeds of the sale [together with 
the slaves on said farm] to be equally divided, one half to the 
children of my niece Ellen Lewis, and the other half to the 
3 
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children of my brother Dr. W. W. Wilkins by his second 
marriage.” By a subsequent clause he gave as follows, “] 
will the crop, stock and farming utensils and all other per- 
ishable and personal property, except the negro slaves, on 
said farm in the Meadows and the Peele lands in District 
No. 10 aforesaid, and the proceeds of said sales of all said 
crop, stock and perishable and personal property in said 
District No 10, except the negro slaves as aforesaid in Dis- 
trict No. 10, together with all debts due me and money de- 
posited and all my Rail Road Co. bonds and stocks after pay- 
ing all just debts, I give and bequeath tomy said nephew F, 
W. Wilkins, whom I hereby appoint my whole and sole 
executor of this my last will and testament, this 19th day of 
August 1861.” - 

On the Ist of January 1866 the testator entered into the 
following contract with one Thomas C. Parker: 

“These articles of agreement made &c., witness that the 
said Wilkins is to furnish to the said Parker the farm known J 
as the Meadows, for two years from thisdate. The stock of 
cattle and hogs are to remain on said farn, and said Parker 
is to have one-half of the milk and butter made on said farm, 
but no other interest or part of the proceeds of said cattle, 
and at the end of each year the fattened hogs are to be 
equally divided between the said Parker and said Wilkins, 
and the said Wilkins is to furnish “thirteen good mules for 
the two years, and in case of the death of one or more, 
others are to be bought at joint expenses to supply their 
places and to belong to said Wilkins .at the expiration of 

ssaid lease; and for the present year 4500 pounds of pork 
and 306 barrels of corn, and long forage sufficient to feed all 
the stock and should there be a sufficiency made on 
the farm of corn, pork and long forage the present year 1866, 
then out of the said Wilkins’ share he shall furnish the 
same articles, and the same articles and the same amount 
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for the year 1867. ‘The said Wilkins to furnish all the 
necessary farming implements for conducting said farm for 
the year aforesaid. And the said Parker does agree on his 

rt to furnish twenty-two able-bodied laborers to work on 
said farm and to give the farm his whole and entire personal 
attention and skill, and at the expiration of the two years 
specified to surrender the farm in good condition, except 
dams ‘and river fences, and the entire stock of cattle, and 
stock-hogs, and should the farm not yield a sufficiency in 
corn, pork and long forage to make the quantity aforemen- 
tioned either in the years 1866 or 1867 then the said Parker 
is to make up the deficiency. And the said Parker doth 
further agree to pay all taxes on-the real estate of said farm 
and half of the taxes on the fat hogs killed, the said 
Wilkins paying all the other taxes chargeable on the 
said farm. It is agreed between the parties that when the 
products are ready for market the said Wilkins and Parker 
shall equally divide share and share alike. It is further 
understood that said Parker shall have entire and absolute 
control and management of the farm, and should there be 
any difference or misunderstanding between said Wilkins 
and Parker, they are to refer it to three disinterested parties, 
each one selecting one and the two sclecting a third, and 
their decision to be binding. And it is further agreed and 
stipulated between the said Wilkins and Parker that if 
either violates these articles of agreement or any part there- 
of, the party so violating shall forfeit and pay over to the 
other party the sum of five thousand dollars. In witness,” 
&e. 

The bill alleged that, in the course of carrying out the 
contract between the testator and Parker, the crops for 1866 
had been divided between them as agreed upon, but that 
the crops for 1867, consisting of corn, wheat and cotton, 
were still undivided, and that the defendant claimed that 
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the share of the testator therein devolved upon him, in vir. 
tue of the second clause of the will above set out, whereas 
they were advised that the said productions are vent, and so 
go with the land as devised to them under the first clause, 
(above. ) 

The prayer was that it might be declared that the com- 
plainants are entitled to the proceeds of the sales of said 
lands, and for further relief, Ke. 

The answer submitted to any decree that might be made; 
but denied that the crops in question are ret, inasmuch as 
they were made to a large extent by the teams, agricultural im- 
plements, supplies of provisions, &c., that by the will were 
given to the defendant, and thus are either his only, or be- 
long to him and the complainants in the ratio of their res- 
pective coutributions of the means used in producing them, 


Xe. 


Moore, for the complainants. 

1. The contract between Wilkins and Parker constituted 
a lease of the Meadows to the latter. Hatchell v. Kimbrough, 
4 Jon., 163; Moring v. Ward, 5 Jon., 272. The part for the 
landlord is in retribution for the land, and is executory. 

toss v. Swaringen, 9 Ire., 481; Gilbert on Rents (20 L. L. 30.) 

2. The rent follows the reversion. :Varkland v. Crump, 
1D. & B., 94; AMfixon v. Coffield, 2 Trez, 301; Gilbert, 9. 

3. That the landlord was to furnish more than the land 
makes no difference; no more than where he is to furnish t 
manure, &c. 

4, The crops spoken of in the bill were those in existence at 
his death. The mzles, &c., at that time were under a lien 
by contract, the purpose being to produce vent (1. e. a crop.) 

5. That the reversion was to be so/d and divided, can make 
no difference as to the rights of those who are beneficially 
entitled. 





The heir in such cases is a trustee for them. 
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T- Bragq, con? 

as 1. The complainants are not devisees of the lands, to all 

0 purposes; ex gr. as between their real and personal repre- 

e, sentatives their interest here would be personalty. Newby 
vy. Skinner, 1 D. & B. Eq., 488. 

m 2. They take subject to the contract. 

d 3. The effect of the contract was not to make a lease to 


Parker, nor was he a mere cropper. The parties became joint 
owners of the proceeds, or partners. Moore v. Spruill,13 


. Ire., 55, is not so strong a case. Story Part., ss. 81, &c., 198 
F to 200. 
4 4, The proceeds went to the Executor as personualty; and 


; afterwards to the defendant as legatee; if not entirely, at 
least as regards a portion. 


Pearson C. J. We agree with Mr. Moore that “rent ser- 
vice” passes with the reversion as incident thereto, and that 
a purchaser, devisee or heir, taking a reversion after a life 
estate or a term of years becomes entitled to the rent which 
afterwards accrues. 

We also concur in the position that when a reversion is 
by will directed to be sold, and the price divided among 
several, as in our case, the purchaser of the reversion would 
be entitled tothe rent. This fact would increase the amount ’ 
for which the revesion would sell, and add that amount to 

" the fund for division; so, the devisees, to whom the fund is 
given, would get the rent, and the case does not differ from 
one where there is a direct devise of the reversion; indeed 
the devisees, when an actual partition could be made with- 
owt prejudice, would be allowed an election to take the land 
instead of the money. 

We also agree that “rent service” need not be payable in 
money, but may be payable as well in grain, or beef cattle 
or the like. In the one case it is called “black rent,” in 











IN THE SUPREME COURT, 




































Lewis v. Wilkins. 








the other “white rent,” that is “silver rent.” We agree also 
that “black rent” need not be a certain amount of grain, &e. 
but the amount may be left for the time uncertain, to be fix- 
ed by the crop which the tenant actually makes, as one- 
fourth, or one-third, which the tenant is to render or deliver 
to the landlord as rent. 

But we do not concur in the position that the legal effect 
of the contract entered into by Wilkins and Parker was 
to establish the relation of landlord and tenant, so as to 
make the part of the crop, to which Wilkins was entitled, 
“rent service,” which would follow the reversion as an inci- 
dent thereto. 

On the contrary, it is merely an arrangement made by 
Mr. Wilkins to enable him the more conveniently to carry 
on his farm, after his slaves were set free. If he had, besides 
furnishing the horses mules and other things, also agreed 
to furnish the hands and let Parker have a part of the crop 
for his services as overscer, the idea of “rent service” would 
never have suggested itself, and we are unable to see how 
the circumstance that Parker agreed to furnish the hands 
can at all vary the case. In the latter case as in the former, 
the value of the things furnished. by Wilkins, in addition to 
the use of the land, are so blended that the relative value of 
each cannot be estimated by any data furnished by the ar- 
ticles of agreement, and there is no atnount either certain or 





which can be made certain, to be rendered as a return for’ 
the use of the land, which is necessary in order to constitute 
“rent service”; nor is Wilkins’ half of the fatted hogs, nor his 
thalf of the crops, to be rendered and delivered by Parker to 
Wilkins, 


:ded by them, share and share alike, thus making a sort of 


but the hogs and the crops are to be equally dwi- 





agricultural partnership, which is to continue for two years, 





and which does not constitute the relation of landlord and 


tenant; although Parker, by furnishing the hands and agree- 
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ing to pay a part of the expenses of the farm, placed him-' 
self upon somewhat higher ground than a mere “cropper,” 
and was to have the exclusive direction and control of the- 
farming operations. 

We therefore declare our opinion to be that the crop raised 
on “the Meadows” in 1867 does not belong to the plaintiffs 
as devisees, but, that it passes to the defendant under the 
I wish the crop, stock and farming utensils, 
and all other perishable and personal property on said farm, 
&e., to belong to my nephew E. W. Wilkins. 
tor had furnished the hands besides the other things, and 
paid the overseer himself, the defendant would have been 
As it is, he only gets the one- 
half of the crop, because the testator had adopted a different 
mode of carrying on his farm, whereby he was only to have 
half of the crop, and his partner, Parker, was to have the 


bequest, viz : 


entitled to the whole crop. 


other half. 


Although the articles of agreement between Wilkins 
and Parker presented no serious difficulty as to its construc- 
tion, we have discussed it somewhat fully because we are 
aware that, in the present condition of the country, con- 
tracts to carry on farming operations in a way similar to this 
are very generally resorted to, and, to prevent litigation, it 
is well to point out wherein they are plainly distinguishable 
from “leases and terms for years.” 

There will be a decree in conformity to this opinion. 


Per Ccriax. 


If the testa- 


Decree accordingly. 
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GEORGE W. MAY v. WESLEY HANKS and others. 


One who is put upon inquiry by certain facts within his knowledge, is af 
fected with notice of everything that such inquiry would have discoy- 
ered. 


In the absence of deliberate fraud upon the part of the owner the title to 
an equitable estate in land is not bound by his conduct, as creating an 
estoppel-in-pais, 

Courts of equity will not relieve a party unless his proofs support his alle- 
gations, and the latter state a case entitled to relief. 


(West v. Tilghman, 9 Ire. 166; Sanderson vy. Ballance, 2 Jon. Eq., 3223 
Blackwood v. Jones, 4 Jon. Eq. 54, cited and approved.) 


But, for specific performance, &c., filed to Fall Term 
1863 of the Court of Equity for Cuarnam, and at Fall Term 
1866, set for hearing upon pleadings and proofs, and _trans- 
mitted to this court. 

The facts were that in 1856 the plaintiff bought of Mr. 
Rencher the Jand mentioned in the pleadings, at the price of 
$443.60, for which he executed to Rencher his note, and 
thereupon took from him a bond ta make title on payment 
of the purchase money; that afterwards, in November 1856, 
the plaintiff having failed to pay the purchase money, and it 
being necessary for Mr. Rencher to be absent from the State 
for several years, it was agreed that the Jatter should exe- 
cute a deed for the land to the defendant Hanks upon his 
signing the note as surety for May, and executing to Rench- 
er a bond to make title to the plaintiff on the payment of the 
purchase money with the interest,—all which was according- 
ly done; that afterwards, in 1858, Hanks becoming much 
embarrassed, executed a deed to one Jackson, in trust to sell 

and pay off certain creditors of Hanks. In this deed, con- 
trary to the trust and confidence reposed in him by Mr. 
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Rencher and the plaintiff, and in direct violation thereof, 
Hanks included the ]and mentioned in the pleadings, and it 
was sold by Jackson, the trustee, and bought by the defend- 
ants Harman H. Burke and Millikin. At the time of this 
sale, the defendants Harman H. Burke and Millikin had 
full notice of the equity of the plaintiff and ot Mr. Rencher, 
and of the breach of trust which had been committed by 
Hanks, and which they were aiding him to consummate. 


Haughton, for the complainants. 


The defendants admit that they had notice, at least notice 
ot such facts as put them on inquiry which would have led 
to notice. Thompson v. Blair, 3 Mur., 583; Rich v. Marsh, 
4 Ire. Eq., 398. They were bound, in order to defeat the 
plaintiff, to deny notice explicitly. McGehee v. Snead, 1 D. 
& B. Eq., 333; Pearson v. Daniel, 2 D. & B. Eq., 390; Ham- 
let v. Thompson, 1 Ire. Eq., 369; Winborn v. Small, 3 Ire. 
Eq., 117; Christmas v. Mitchell, 3 Ire. Eq., 531; Taylor v. 
Kelley, 3 Jon. Eq., 346. 


Phillips & Battle, contra. 

Sugg v. Stowe, 5 Jon. Eq., 126, shows that even if Hanks | 
and Milliken were bound by a bond, their vendee without ac- 
tual notice, (a fortiori, where as here, there is an express with- 
drawal of the equity notified to such vendee) is not bound. 


Pearson, U. J. (After stating the facts as above,) The de- 
fendant William C. Burke had notice, either express or by 
having his attention called to such facts and circumstances 
as ought to have put any prudent and conscientious man 
upon inquiry, so that he is affected with notice. 

The plaintiff is entitled to compensation from Hanks for 
the breach of trust, if he is able to make it, and also from 
the other defendants Harman H. Burke and Milikin, for the 
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aid and countenance given by them to Hanks; and also hag 
an equity to follow the land into the hands of the other . 
defendant W. C. Burke, and call for a conveyance from him, 
together with an account of the mesne profits, if he has re- 
ceived any, so that the plaintiff may have his land on pay- 
ment of the purchase money, unless the defendant W. C. : 
Burke has set out matter in his answer sufficient to repel 
the equity of the plaintiff, by alleging and proving a trans. 
fer or abandonment of the plaintiff’s equitable estate to him 
before he bought the land from his co-defendants Harman 
H. Burke and Millikin. This is the only question in the 
case, and the difficulty about that is not only the want of 
proof, but the absence of all sufficient allegations in the 
pleadings; and we must again call the attention of mem- 
bers of the bar to the point, that proof without allegation is 
no better than allegation without proof. Hanks files asep- > 
arate answer, and Harman H. Burke, Millikin and W. C. 
Burke file a joint answer, and seem disposed to embark in 
the same bottom. The only allegation of a transfer or aban- 
donment of the plaintiffs right in favor of the defendant 
W. C. Burke is in these words: “These defendants further 
answering say, that the said H. H. Burke and Millikin did 
convey the land to W. C. Burke as set forth in plaintiff's 
bill, and that said land, when it came to be run off, was sur- 
veyed by Nathaniel Clegg, at the request both of May and 
the defendant W. C. Burke, and that the plaintiff May was 
present as one of the chain carriers, and assented thereto, 





and set up no claim to the Jand, and that last August, one 
year ago, the plaintiff May offered the defendant W. C. 
Burke $1000 for the land mentioned in the will, and set up 
no claim to it.” 

So there is not the slightest allegation of any transfer or 
abandonment of the plaintiff's equitable estate, in favor of 
the defendant, W. C. Burke, at any time prior to his pur- 
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ned May v. Hanks. 
hag chase from his co-defendants, Harman H. Burke and Milli- 
ther kin; and all we have afterwards is the fact that the plain- 
es tiff was present, and acted as chain carrier in running off 
es this land from other land in which the mother of May own- 
+ ed the fee simple, whereas in this she only owned a life es- 
me tate, and that May set up no claim to the land, and actually 
pel offered $1,000 for it some time afterwards. So the pleadings 
"e show only an ex post facto estoppel in regard to land ! 
-” Upon the proof we find, although it was hardly necessary 
7 to go into them, that after Harman H. Burke and Millikin 
the got a conveyance for the land from. Jackson, W. C. Burke 
of applied to them to buy. They told him they could not sell, 
ne “as May was entitled to the ref: sal.” Why, and how ? should 
_ have been Burke's inquiry; and their reply would have been: 
7 “Hanks is cheating him out of his land. We are implica- 
aa | ted in the fraud, and wish to let him have the land if he is 
C. able to give as much as we can get from any one else.” 
7 However, W. C. Burke applies to May, who, in effect, tells 
™ him that Hanks and H. H. Burke and Millikin have defraud- 
nt ed him out of the land; that he is not able to help himself; 
pd that he might have paid up what he is to give Rencher, but 
id these accumulated difficulties were too much for him; he 
| could not stand it; that if the land was to be sold, he would 
. rather W. C. Burke should have it than any one else, &c. And 
d W. C. Burke, taking advantage of the distress of his neigh- 
“ bor, and the helpless condition to which he had been re- 
id duced by the conduct of his co defendants, buys the land 
. from them; and now, in a court of equity, insists that May 
; should not be allowed to set up his equitable estate. 
p Had W. C. Burke paid May, say $50 or $100, and taken 
a transfer of his equity in writing, Burke could only have 
r held the title as security for the money advanced. As, how- 
f ever, he paid nothing, and took no writing or note or memo- 


randum of the contract by May to transter or abandon his in- 
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terest in the land, the transaction is void under the stat. 
ute of frauds. 

When the courts are called upon to apply the doctrine of 
equitable estoppel on the ground of a transfer, or waiver, 
or license to sell, either expressly or by implication from the 
conduct of the party, then if the subject be land as in Pick. 
ard v. Sears, 33 E. C. L. R., 117, cited in West v. Tilghman, 
9 Ire. 166, the statute of frauds will apply; but when the 
aid of the courts is invoked on the ground of direct fraud 
in fact, as in Sanderson v. Ballance 2 Jon. Eq., 322; Blackwood 
v. Jones, 4 Jon. Eq., 54, where one party knowingly and in- 
tentionally misleads another, although the subject be land, 
relief will be given, on the ground that otherwise the statute 
of frauds would be made the instrument of fraud. 

There will be a decree for the plaintiff in conformity to 
this opinion, and the cause will stand for further directions, 
should a sale of the land become necessary orshould Mr. Ren- 
cher become a necessary party, that he may be bound by 
the decree in regard to the balance due for purchase money. 


Per Contam. Order accordingly. 
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CHARLES J. GEE and others v. PETER R. HINES. 


Where it appears upon the faccof a bill (or petition having the requisites of 
an original bill) that the relief sought may be had ina cause already 
pending, the bill is demurrable and will be dismissed. 


Such bill will not be treated as notice of a motion in the original cause, 


(Rogers v. Holt, ante 108, cited and approved.) 


But against a purchaser of land sold under a decree in 
a former petition, filed to Fall Term 1867 of the Court of 


‘Equity for Hauirax. A general demurrer being put in and 


set down for argument, the cause was transferred to this 
Court. 

The bill was filed as an interlocutory petition, and sets forth 
that some of the plaintiffs in the present cause, at Spring 
Term 1860 of the Court of Equity for Halifax filed a petition 
against the others as tenants in common with them, tor the 
sale of a tract of land; that the land was sold under a decree 
of the court, and the defendant, Peter R. Hines, became the 
purchaser; that he gave his bonds for the purchase money, 
payable in June and December 1861; that the bonds still 
remain unpaid, but that the title to the land has not been 
conveyed to the defendant; that he was admitted into pos- 
session and has been committing waste on the land. The 
prayer was that the land be re-sold unless the defendant 
shall pay the money into the office, and in case of re-sale 
that the defendant be required to account for his occupation 
and waste, and for further relief. 


Moore, for the plaintiffs. 
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Rogers & Batchelor, contra, cited R<gers v Holt, ante 108; 
Singletary v. Whitaker ante 77; Cotten, exparte, ante 78 and 
Whitaker v. Bond, ante 227; also Emerson v. Mallett, ante 
234. 


Pearsoy, C. J. There is nothing to distinguish this cage 
from Rogers v. Holl, ante, 108, and the other cases cited in 
support of the demurrer. 

These authorities are decisive. 

We cannot without confounding all idea of equity plead- 
ing adopt the suggestion of Mr. Moore, that this bill (for it 
has all of the requisites of an original both in form and sub- 
stance) may be treated as a mere notice of a motion ina 
cause. 

Let the demurrer be allowed and the bill be dismissed. 


Bill dismissed. 





Per Curiay. 
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NATHANIEL H. BAIRD v. HENRY R. BAIRD, LARKIN BROOKS, 


and others. 


A lis pendens being notice to all the world, a sale of land which is the 
subject of a suit in Equity, before a decree is rendered, will not be re- 
garded, and the land may be sold under an execution issued upon the 
decree when rendered. ; 


In such case a supplemental bill to enforce the decree in the original suit, 
making the purchaser of the land a party, is unnecessary, and will be 
dismissed upon demurrer. 


(Rogers v. Holt, ante 103, and Gee v. Hines, ante 315, cited and approved.) 


But, in the nature of a supplemental bill, filed to Spring 
Term 1867 of the Court of Equity for Persox. A demurrer 
having been put in was set down for argument at Fall Term 
1867, when the demurrer was overruled by Mitchell J., and 
the defendants appealed. 

At Spring Term 1858 of the Court of Equity for Person, 
an ex parte petition was filed by the plaintiff, N. H. Baird, 
the defendant Henry R. Baird, and others, devisees and lega- 
tees of William Baird (who died in the year 1857), praying 
for a valuation by commissioners of certain lands conveyed 
by the testator to the petitioners by deeds of gift in his life- 
time, and for a partition of slaves bequeathed in his will in 
accordance with the following provision: “I direct that all 
the residue of my estate be equally divided between my 
sons John, &c., (naming them) with the understanding that 
each is to account for what 1 have advanced to each in my 
life-time, so as to make all as nearly equal as possible. I 
have been negligent in keeping accounts of advancements, 
and I trust they will do justice among themselves,” &c. 
Commissioners were appointed according to the prayer of 
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the petition, and at Fall Term 1859 they made their report 
stating the valuation of the several tracts of land, and charg. 
ing the more valuable with the payment of certain sums to 
render the shares equal. Exceptions to the report were filed 
by Henry R. Baird, and it was set aside, and other com. 
missioners were appointed. They made their report, which 
was of a similar character to the other, to a subsequent 
Term, and exceptions to it were filed by John Baird and 
Nathaniel H. Baird. The cause was continued to Spring 
Term 1867, when the exceptions were withdrawn and the 


report confirmed. The decree confirming the report, in ac- 


cordance therewith, ordered Henry,R. Baird (one of the de- 

fendants in this cause) to pay to Nathaniel H. Baird (the 

plaintiff) the sum of $1940. 845 to make the share of the lat- 
‘ter equal, &c. 

The present bill recites these proceedings and states that 
of 1788 acres conveyed to the defendant H. R. Baird by his 
father William Baird, by deed of gift in his life time, H. R. 
Baird had sold portions before the death of his father and 
also that after his death (by deed dated ) he conveyed 
to the defendant John Baird 200 acres, and (by deed of trust 
dated September 26th 1866,) to the defendant Larkin 
Brooks 600 acres upon trust to secure the payment of certain 
debts due to Josephus Younger and others, who were made 
defendants. It was also alleged that the cestwis que trust sued 
out attachments against the defendant H. R. Baird in the 
year 1866, but prior to the date of the deed to Larkin Brooks, 
and had them levied or. a portion of the 1788 acre tract, and 
that at September Term 1866 of the County Court of Per- 
son judgments therein were rendered against H. R. Baird, 
but that no sale had been made. 

The prayer of the bill is that the defendant be enjoined 
from selling the land conveyed to him under the deed in 
trust, that the cestuis que trust may be enjoined from levy- 
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ing their executions upon and selling any part of the ori- 
ginal t tract of H. R. Baird, that the said tract or so much 
thereof as might be required, should be sold under an order 
of the court, and the proceeds applied to the payment of the 
sum charged by the former decree in favor of the plaintiff 
against the defendant H. R. Baird; and for further relief. 


Phillips & Battle, for the appellant. 


The bill is unnecessary, either as supplemental, or to exe- 
cute a decree. 

1. If, as in partition, the $1940 be a charge under the de- 
cree in the original petition, that petition, as lis pendens, 
bound all the lands of H. R. Baird derived from his father, 
and execution might issue under that decree against the 
parts sold, as here, pendente lite,as well as against that retained. 
Therefore this proceeding must be dismissed as_ being-un- 
necessary. Rogers v. Holt, ante, 108. This follows espe- 
cially in view of the principle that sums charged in par- 
tition of land are charges upon the land only. Young v. T'rrus- 
tees of Davidson College, ante, 261; Jones v. Sherrard, 2 D. & 
B. Eq., 179; Sutton v. Edwards, 5 Ire. Eq., 425. 

2. If the former petition was not a proceeding strictly anal- 
ogous to partition under Rev. Code, ch. 82, it did not bind 
the lands until decree rendered. In such case H. R. Baird, 
and not the land, would be the primary debtor. The de- 
cree would therefore have only the ordinary effect of a de- 
cree for money. 


Graham, contra. 


1. (a) This may be entertained as a bill to execute the de- 


* cree in the former case, or a supplemental bill, rendered 


necessary by the alienations of some of the lands received 
by H. R. Baird from his father, in which parties are neces- 
sary who were not such in the case first before thecourt. For 
4 
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while all of H. R. Baird’s lands are to be brought into hotch- 
pot, as it were, for purposes of valuation, only those can be 
proceeded against, for satisfaction, which had not been alien. 
ed by him, before his father’s death ; and where any of them 
have been aliened since, the alinees are to be made parties, 
Adams’ Eq., 415, and note; 2 Mad., Ch. 524-5. See also 3 
Dan. Ch. Prac., 1689-92; 2 Vern., 407; Redesdale 69, 91, 95; 
3 Atk. 217; Ld. Carterct v. Pascha', 3 P. Wms,, 197; Binks 
v. Binks, 2 Bligh P. C., 593, where it is said such a bill may 
be brought against a person claiming as assignee of a party 
to a decree. 

(b) The amount awarded to make Nathaniel’s share equal 
to Henry’s is a charge on the land—as in cases of purtition 
under Rev. Code, ch. 82. (Wynne v. Tunstall, 1 Dev. Eq., 23; 
Jones v. Sherrard, 2 D. & B. Eq., 179; Sutton’ v. Edwards, 3 
Ire. Eq. 425); for the act is but in affirmance of former rules 
of equity, making and enforcing charges to secure equality. 
Adams’ Eq., 231, and cases cited in note. The act was 
necessary to give County and Superior Courts of law like 
powers. 

The will of the testator and the proceeding of these par- 
ties under it was intended to be in strict analogy to a bill 
for actual partition. In this view it was entertained by the 
court, and the charge in question imposed. 

(c) Every purchaser, after Wm. Baird’s death and the pen- 
dency of suit for assessment, is privy to his alienor and af- 
fected by the decree. Coble v. Clapp, 1 Jon. Eq., 173. 

2. The bill may also be entertained as a bill for the spe- 
cific execution of an agreement that every son of the testa- 
tor should bring his land into assessment so as to have 
equality in their allotments, as directed by the testator’s will 
as a condition to their participating in the valuable legacy 
of slaves and other property.—Dan. Ch. Prac. 974, 6, 7. 
The admissions of the parties thus put in writing is suffi- 
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¥ cient to bind them—the signature of an agent being all that 
@ is necessary. Oliver v. Diz, 1 D. & B. Eq., 108; Osborne v. 
_ : Horner, 11 Ire., 359. It is sufficient that the Solicitor signs 
" his name—the nature of the agreement appearing in the 
7 instrument. ‘Their suit therefore was, in the nature of the 
3 , submission to arbitration with mutual stipulations to stand 
: by the award; but the award cannot be enforced without 
; this suit because of the alienations of H. R. Baird to the 


y other defendants. 





Barrie, J. After a careful examination of this case we 


l are unable to perceive any principle, upon which the bill 
can be sustained. It is said by the counsel for the plaintiff 
to be a supplemental bill, filed for the purpose of having a 
: former decree executed. With that view is there the slight- 
est necessity for it? We think not. The proceedings in 


the two causes show that by a decree made in the first cause, 

at the Spring Term 1867 of the Court of Equity for Person 
, county, a certain sum of money was charged upon a certain 
tract of land belonging to the defendant, Henry R. Baird, 
in favor of another tract belonging to the plaintiff, and was 
ordered to be paid by the former to the latter. While the 
suit was pending, a part of the land of Henry R. Baird was 
by him assigned to some of the other defendants, and the 
present suit to execute the decree, was brought to the next 
succeeding term of the court. It seems to be based upon 
the supposition that the lands of the defendant Henry R. 
Baird, in the hands of his assignees, could not be reached by 
any process of the court, without a supplemental bill to 
bring them in as parties. In that we are of opinion that it 





erred. The alleged lien was upon the land, and as the as- 
signees acquired their title to it by purchase while the form- 
; er suit was going on, the decree which was finally made in 
it could be enforced at once without making them parties 
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The plaintiff had the right to have fruits of his decree soon 
after it was rendered, by any means which the law allowed 
to make it most effectual. If it were necessary to proceed 
against the land itself, which was charged with the payment 
of the money, the land might be taken and sold no matter 
into whose hands it had come while the suit was pending. 
As to the effect of a lis pendens, see Adams’ Equity 157, and 
the cases referred to in Note 2, of the American edition. 

It having been thus shown that the present suit was en- 
tirely unnecessary to give to the plaintiff the full effect of 
the former decree, it follows that the bill cannot be main- 
tained, but must be dismissed. See Fogers v. Holt, ante 108, 
and Gee v. Hines, decided at the present term. 

In coming to the conclusion at which we have arrived, it 
will be perceived that we have taken it for granted that the 
plaintiff is right in giving to the decree in the former suit 
the same effect that it would have had as a decree for parti 
tion under the Rev. Code ch. 82, sec. 1, in which a dividend 
of greater value is charged with a sum of money in favor of 
a dividend of inferior value, for equality of partition. It is 
manifestly unnecessary for us to decide whether it is so or 
not, for if it be not so, then of course the bill will not lie, 
because it is based solely upon the correctness of the con- 
trary supposition. 

The bill must be dismissed with costs. 


Per Cvcria™. Decree accordingly. 
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R. O. LEDBETTER v. JOHN ANDERSON and others. 


The interest of one who holds lands under a bond for title the price not 
having been fully paid, is not subject to sale under execution; therefore,a 
purchaser at such a sale has no equity to file a bill against the parties to 
the bond, proffering to pay the money due thereon and asking that upon 
such payment he may have a-title. 


Bit filed to Fall Term 1862 of the Court of Equity for 
RotuerrorD, and at Fall Term 1866 set for hearing upon the 
pleadings and proofs, and transmitted to this court. 

The complainant alleged that he had purchased at execu- 
tion sale the interest of the defendant Anderson in a certain 
tract of land, and had received a sheriff's deed therefor; that 
Anderson's interest was by virtue of a bond for title from 
the defendant Frazer; that he had offered to pay Frazer the 
balance due to him upon such bond, and now brings the 
same into court for the same purpose; that Frazer and An- 
derson had conspired to defraud him, &e. 

The prayer was that Frazer be compelled to take the mon- 
ey and make a title, or that the land be sold for the plain- 
tiff’s indemnity, and for other relief. 

The answers admitted that Anderson's title was under a 
bond from Frazer, and that a large portion of the purchase 
money was still due. After other statements which are im- 
material here, they denied the charge of conspiracy, and 
submitted to the court whether the bill disclosed any equity, 
&e. 

No counsel for the complainant. 


Merrimon, contra. 
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Reape, J. From the bill, as well as from the answers, it 
appears that the defendant Anderson had only a bond for 
title to the land levied upon by the sheriff under whose sale 
the plaintiff purchased, and that Anderson had paid onlya 
part of the purchase money. 

It is well settled that a purchaser of land holding only a 
bond for title, without having paid the whole of the purchase 
money, has no such interest in the land as is subject to exe- 
cution. The plaintiff therefore obtained no title by his pur- 
chase. 

The case is not altered by his offering to pay the balance 
due, nor by his bringing the money into court. Having ac- 
quired no interest in the land, his offering to pay for it is no 
more than if he were to offer a certain price for any other 
tract of land and then file a bill to obtain a title. 

The bill must be dismissed, with costs. 


Per Crriam. Decree accordingly. 
oD ». 
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, it 
for 
ale BARNETT BRIANT and others ». JOSEPH CORPENING and others. 


One who asks to have an absolute deed corrected into a mortgage, must 





ya allege and prove that a clause of redemption was omitted, by reason of 

ise ignorance, mistake, fraud or undue advantage taken of the bargainor’, there- 
fore, 

xe- : bd i 

- No relief will be given where the only allegations are, that the bargainor 

; executed the deed in absolute form, ‘“‘ but intended simply as a mort- 

gage, as will more fully appear by the proofs” ;—and, that the contract was 

Ce -s that the defendant, ‘‘ having paid the debt to H, took the deed absolute 

1C- on its face but agreed tomake a title bond at a subsequent day to the 

no plaintiffs, conditioned to re-convey on the payment of the debt,” &c. 

- (Brown vy. Carson, Bus. Eq., 272, cited and approved.) 

Butt, filed to Spring Term 1866 of the Court of Equity 
for CALDWELL; answers having been filed, and replication 
taken, at Fall Term 1867 it was set for hearing upon the 
pleadings and proofs and transmitted to this Court. 

: . . —" 

’ As the cause went off upon a question of pleading, it is 
not necessary to make a sta'ement. 

f Malone and Bynum, for the complainants. 


Folk, contra. 


Barrie, J. The bill is filed for the purpose of converting 
a deed absolute on its face into a mortgage. ‘To accomplish 
this, it must be alleged and proved that the clause of re- 
a demption was omitted by reason of ignorance, mistake, 
fraud, or undue advantage taken of the bargainor. There 
is no such allegation in the present bill. In one place it is 
stated that the plaintiff ‘executed a deed of conveyance for 
. the above described land to defendant Corpening absolute 
upon its face, but intended simply as a mortgage, as will 
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more fully appear by the proofs.” To this is added that 
“ plaintiffs show that it was the contract and agreement of 
the parties that defendant Corpening, having paid the debt 
to Harper, took the deed absolute on its face, but agreed to 
make a title bond at a subsequent day to the plaintiffs, con- 
ditioned to reconvey on the payment of the debt, interest, , 
&c., on the judgment in favor of Harper.” 

These are all the allegations on the subject, and not one 
of them amounts to a statement that the clause of redemp- 
tion was omitted by reason of ignorance, mistake, fraud, or 
undue advantage. The necessity for such an allegation is 
shown by the case of Brown v. Carson, Bus. Eq., 272, and by 
several other cases contained in 3d Bat. Dig., Tit. Mortgage. 

The defect in the bill for the want of proper allegations is’ 
not at all obviated by the statement that the facts “will more 
fully appear by the proof.” A bill seeking relief in equity 
must contain all the necessary allegations, and then the 
proofs must correspond with and support the allegations, or 
there can be no decree in the plaintiff’s favor. See Ab- 
stracts in 3 Bat. Dig., Tit. Pleading, Subdiv. xm. 

It is unnecessary to go into an examination of the an- 
swer or the proofs, as the bill does not state a sufficient case 
for the relief which it seeks; and it must therefore be dis- 
missed with costs. 











Per Curiam Bill dismissed. 
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WILLIAM SHAVER v. JOHN SHOEMAKER and JOSEPH GENTILE. 


A having made a bond for title to certain land to B, the latter contracted 
by bond to sell the same to C, and gave him possession ; Held that it was 
not competent thereupon for A and B to rescind their contract so as to 
deprive C of his equity,—which, as he had slready paid B, was, to obtain 
a conveyance from A upon paying him whatever was due to him upon 
his contract with B. 


The antedating of an instrument, in a case where it did not appear to have 
been done with a fraudulent purpose, and where it had done no harm to 
others, punished only by refusing costs to the party involved in it. 


A description of land as,—A tract in Iredell county, containing 30 acres, 
adjoining the lands of William Shaver, Caldwell and others, held to be 
sufficient in a contract to convey. 


But filed to Fall Term 1858 of the Court of Equity for 
Trevett—at Fall Term 1864, set for hearing upon pleadings 
and proofs, and at Spring Term 1867 transmitted to the Su- 
preme Court. 

The defendant Shoemaker sold to the defendant Gentile 
the tract of land in controversy, and executed to him the 
following bond for title: ‘“ Know all men by these presents, 
that I, John Shoemaker of N. Carolina, Iredell, am held 
and firmly bound unto Joseph Gentile in the sum of sixty 
dollars, to which payment I bind myself, my heirs and as- 
signs, on condition that if the said John Shoemaker fail to 
make the said Joseph Gentile a good and lawful deed toa 
certain tract of Jand in the county of Iredell, containing 
thirty acres, adjoining the lands of William Shaver, Cald- 
well and others, when the said Joseph Gentile pays the said 
John Shoemaker the sum of thirty dollars,—then the above 
bond to be paid, otherwise to remain in full force and virtue. 
In witness whereot 1 have hereto set my hand and seal. 
Feb. 20th, 1854. John Shoemaker [seal].” Subsequently 
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Gentile sold the said land to the plaintiff, who took posses. 
sion. Upon that sale Gentile, instead of making to the plain. 
tiff a title bond, handed over to him the aforesaid bond 
which the defendant Shoemaker had made to him. Gentile 
had not paid Shoemaker; and, subsequently to his sale to 
the plaintiff and after the plaintiff had paid for the land, he 
and Shoemaker agreed to rescind their trade, Shoemaker 
agreeing to take back the land and give up to Gentile the 
bond which he had for the price. But before that rescission, 
and about a year after he had sold to the plaintiff, he execu. 
ted to the plaintiff precisely such a title bond as Shoemaker 
had executed to bim, except that the consideration wag 
ninety-five dollars, and the date was Nov. 15th 1855. But 
this bond was really executed about a year after it bears 
date, and was attested by the plaintiff's son, and was dated 
back to agree with the time when Gentile first agreed to 
sell the bond to the plaintiff. 


Furches, for the complainant. 
Clement, contra. 


Reape, J. (After stating the facts as above.) By the sale 
from Shoemaker to Gentile the latter took an equity in the 
land, and by the sale from Gentile tothe plaintiff that equity 
passed to the latter. And the subsequent release by Gentile 
to the defendant Shoemaker did not affect the prior equity 
of the plaintiff of which the defendant Shoemaker had notice, 

It does not appear that Gentile ever paid Shoemaker for 
the land, so that the original price of thirty dollars and i- 
terest is still due. It does appear that the plaintiff paid 
Gentile for the land, but as Shoemaker has never been paid, 
he is entitled to be paid by the plaintiff before the latter can 
call upon him for the title. Whenever, therefore, the plain 
tiff shall pay the defendant Shoemaker the sum of thirty 
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dollars, with interest from 20th Feb. 1854, or shall pay the 
same into court for his benefit, the defendant shall make to 
the plaintiff a good and sufficient title to the land in con- 
troversy. 

The objection was taken that the land is not so described 
in the title bond, as that a specific performance can be de- 
creed. It is true that the description is not very full, but 
we think it sufficient. 

It is evident that the plaintiff put a false date to the ti- 
fle bond which he took from Gentile; and if this had work- 
ed any injury to the defendant Shoemaker; it would have 
been sufficient to defeat the plaintiff’s claim to the aid of 
this court in enforcing a specific performance. As it is, we 
so far discountenance the transaction as to give the plaintiff 
no cost. 


There may be a decree in conformity with this opinion. 


Per Curiam. Decree for the plaintiff. 
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LUCY GRISSOM and others ». ELBA L. PARRISH and others, 


A devise of land to A for life, and then to ‘‘ be sold and the money arising 
therefrom equally divided between the then surviving children of A Wie 
creates such an interest in the children as vests only at the death of A: 
therefore, a conveyance thereof made during A’s lifetime by the husbands 
of two of the childrer who in the event survived, passed nothing, and 
their wives, at the death of A, were entitled to take the land specifically 
or to have it sold, as they might elect. 


(Arrington vy. Yarbrough, 1 Jon. Eq., 72, cited and approved.) 


But, for an injunction, &c., filed to Fall Term 1867 of the 
Court of Equity for Graxvitte. A demurrer having then 
been put in, it was set down for argument, and the case 
transmitted to this court. 

The complainants were the only children who survived 
their mother, one Elizabeth Hester, who died in Granville 
county in 1864. They showed that one Thomas Reeks, 
who died in 1802, had devised a tract of land to his wife for 
life, and after that to the said Elizabeth Hester for life, 
“and at her decease my will and desire is that the said two 
hundred acres of land shall be sold, and the money arising 
therefrom shall be equally divided between the then sur- 
viving children of her the said Etizabeth Hester”; that 
they were the only children who so survived, and that they 
were in possession of the said land. They also set forth that 
the defendants claimed that one of themselves, Elba Parish, 
was entitled to the land as assignee of the husbands of the 
complainants, under deeds executed in the life-time of Eliz- 
abeth Hester, ardtowhich complainants were not parties; and 
under such claim threatened to dispossess them and have 
the land sold; that the husband of the complainat Lucy had 
died in the life time of Mrs. Hester, and that Alexander 
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Clark, the husband of the other complainant, was living and 
a party defendant to the bill. They also stated that they 
were advised that they had a right to elect to receive the 
land without a sale, and that they did so elect. The prayer 
was for an injunction, and for further relief. 


No counsel for the complainants. 


Edwards, contra. 

1. The land, under the circumstances, is in equity con- 
sidered money. Fletcher v. Ashburner, 1 Lead. Cas. Eq., 534; 
Scull v. Jernigan, 2 D. & B. Eq., 144; Smith v. McCrary, 3 
Ire. Eq., 204; Bateman v. Latham, 3 Jon. Eq., 35. 

2. The right ,of election can be exercised only where all 
who have it concur in doing so;—by married women, only 
when privily examined; and in no case, where rights of third 
persons have intervened. Here Parish cannot, in Alexan- 
der Clark’s life time, be prevented from reducing into pos- 
session his share. Lead. Cas. (above); Arrington v. Yar- 
brough, 1 Jon. Eq., 72. 

3. Mrs. Clark can claim no equity to a@ settlement, or like 
right. Lassiter v. Dawson, 2 Dev. Eq., 383; Bryan v. Bryan, 
1D. & B. Eq., 47; Allen v. Allen, 2 Jon. Eq., 239. 


Reapr, J. The devise to Elizabeth Hester for life remain- 
der to such of her children as should be living at her death, 
did not vest any estate in the plaintiffs (her daughters) dur- 
ing her life, because it was uncertain whether they or either 
of them would survive her. Their interest was contingent, 
and was not, and could not kave been, reduced into posses- 
sion by their husbands in the life-time of their mother. 
Therefore, at the time when their husbands attempted to 
convey the lands to Parish, they had nothing to convey, and 
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their deed conveyed nothing. Arrington v. Yarbrough, 1 
































Jon. Eq., 72.” - 
The plaintiffs have the right to elect to take the land ip. . 
stead of the proceeds of sale. ~ 
The demurrer must be overruled with costs. - 
Per Curia. © ™ Decree accordingly 
b 
C. P. SMITH v. DAVID COBLF., 
d 
Where a note was endorsed and delivered upon a parol agreement that it h 
should be security for money then borrowed of the -endorsee by the en- 
dorser, a court of equify will enforce such agreement and enjoin an exe- 
cution (here a ca, sc.) obtained at law by the endorsee: P 
To such a suit in equity the surety upon the ca. sa. bond is not a necessary | 
party. ti 
0 
Bit, filed to Fall Term 1863 of the Court of Equity for t 
Guitrorv. At that terma demurrer was put in and set down d 
for argument, and at Spring Term 1867 the cause was trans- d 
mitted to this court. t 
The bill stated that in 1859 the plaintiff borrowed of the 
defendant four dollars, and thereupon deposited with him a 0 
note upon one Causey for about sixty dollars, and at his re- 
quest endorsed the said note,—it being understood and \ 


agreed between them, however, that it was only a security 
fur the repayment of the money borrowed; that afterwards 
the plaintiff tendered to the defendant such money, and re- 
quested him to give up the note—which the defendant re- 
fused to do, claiming that he had bought it; that afterwards 
the defendant had warranted him upon his endorsement, 












JANUARY TERM, 1868. 












‘ Smith v. Coble. 


eee 















and obtained a judgment against him, and subsequently had 
had him arrested under a ca. sa.; that he gave bond for his 
appearance under that execution with one W. M. Young as 
his surety, and that subsequently a judgment had been ta- 
ken against them for not appearing, &c. 
The prayer was for an injunction, and for other relief. 

ly The defendant demurred for want of equiity, and specially 
because Young was not made a party. 


























Phillips & Battle, for the complainant. 


No counsel contra. 





| Reape, J. If the allegations in the bill are true,—and the 

demurrer admits that they are, the plaintiff's equity is, to 

‘it have the bond mentioned in the bill declared to be a pledge 

m: or security for the sum of $4, lent by the defendant to the 

" plaintiff, and, upon the payment of that sum with interest 

_ by the plaintift to the defendant, to have a perpetual injunc- 

tion against the fieri facias which the defendant has sued 

out against the plaintiff and his surety Young,and also to have 

or the defendant deliver up the bond to the plaintiff with the 

2 defendant's endorsement without recourse ; or if the defen- 

* dant has collected the amount of the bond out of the obligor, 
then the plaintiff is entitled to an account. 

e The objection that the plaintiff's surety Young. is not, and 


a ought to be, a party plaintiff, cannot be sustained. 
- The demurrer is overruled with costs. The injunction 
d will be continued until the hearing. 
y 
8 


Per Curiam. Demurrer overruled. 
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ROBERT M. HENRY v. WILLIAM L. HENRY. 


Words however disparaging or abusive, are not scandalous in equity plead- 
ing, unless they be also impertinent. ; 

Where a bill was filed for the specific performance of an alleged contract, 
and instead of merely setting out the contract, and alleging its non-ex. 
ecution as a ground for the prayer, it recited, by way of inducement, a 
train of circumstances, which went to show ingratitude and bhaseness on 
the part of the defendant in refusing to execute the contract, Held that 
an answer which set up as a defence, that the contract was a forgery by 
the plaintiff, was not liable to exception for scandal, for detailing circum- 
stances corroborative of the averment. 

In such a case, the court svggested that the bill be amended by striking ont 
the statement of circumstantial evidence, and that thereupon the defen- 
dant put in a plea denying the execution of the contract, so that an is- 
sue might be directed for trial by a jury at law. 


Bit, for the specific execution of a contract, and for an 
account, filed to Fall Term 1864 of the Court of Equity for 
Buycompe. The cause was continued from term to term un- 
til Spring Term 1866, when an answer was put in. Excep. 
tions to the answer were filed and referred to a commissioner, 
who reported recommending that they be sustained. His 
Honor Shipp, J. at Fall Term 1866 sustained the excep- 
tions, and the defendant appealed. 

The bill stated that the plaintiff and defendant are brothers, 
that their father, Robert Henry, a very old man, before hig 
death in 1863 owned a large estate, real and personal, and 
that their mother also had a separate estate of considerable 
value, that in the year 1850 their father contemplated dis- 
posing of his property by will, and actually executed what 
purported to be a will; that he intimated to the plaintiff and 
defendant what he intended for them respectively, and the 
defendant became dissatisfied and complained to the plain- 
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_Aiff that the latter had received, or would receive, more in 
value than himself; that thereupon the plaintiff, for the sake 
of harmony and from brotherly affection, proposed to the 

defendant that they should become joint and equal owners 





of all property that they had received, or might thereafter 
a. teceive, from their parents ; that the t, thinking he 
would be the gainer by such arran ‘readily consent- * 
ct, ed and articles of agreement to that effect, under seal, were 
= duly executed by them. ‘These articles purported to be ex- 
Py ecuted Sept. 6th, 1850, and. were set out as a part of the bill. 
at 4, The bill proceeded to state thatthe plaintiff was ac- 
by tively engaged in the practice of his profession, as an 
‘ 3 afibomney at law, at Asheville, Waynesville and Frank- 
from the date of the contract until a shot time 
- before the death of his father, when he became a mem- 
\ ber of the Confederate army; that the defendant resided 
most of the time with his father, and by soni@imeans be- 
came quite a favorite with him; that he exercised control 
; over his mind, and used his money and othem property at 
; will, &c. A detailed statement was then made of the sale 


by the defendant of valuable slaves and tracts of land be- 
longing to his father, and the bill charged that the proceeds 
: (together with the rent of the Sulphur Springs and other val- 
| be: . wable property belonging the father,) were invested in rail- 
| goad stock in South Carolina, and lands lying in different 
counties, for the defendant's benefit; that he subsequently 
obtained from his father deeds for the Sulphur Springs’ 
property and several slaves, and that he also received valu- 
able gifts from his mother, while the plaintiff had received 
but little property or money from either parent, It was 
futther charged that many of these transactions were fraud- 
ulent, and that the defendant used the influence he had ac- 
quired with his father to prejudice him against the plaintiff, 
and had caused him to change his will and exclude the 
5 
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plaintiff from any share in his estate ; that it was the de. 
fendant’s fraudulent design to get possession of as muchiof 
the estate of his parents as he could, and leave the State, 
that since the death of their father the plaintiff had demand. 
ed a settlement of the defendant, on the basis of the cop. 
tract, and the lax refused to settle with him. “4 
The answer defiied that the contract set out in the Hil] 
was executed by the defendant, or that he knew of the 


tended existence of such contract until after the death of — 


his father; and to meet the allegations in the bill it contain. 
ed circumstantial «statements as to the character and con 
duct of the plaintiff. ‘2 

There were five exceptions filed to the answer but béing 
of the same general character with the first that only iget 
out. bbaeg 

“The plaintiff by his counsel comes and excepts f6'the 
detendatt’s answer for that it is irrelevant, scandalous@nd 
impertinént in this, for that it is stated—Ist. That respon- 
dent never would have made such a contract, as if wowal- 
ways understood i in the family since respondent's earliest rétel- 
lection, that his father denied that complainant was hi8 cliild, 
and always after about 1852 he charged that the compllain- 
ant defrauded him by raising a note to which the said Robert 
Henry had entrusted him with his signature, for $300 todix. 
count in the Asheville Branch Bank of Cape Fear, to $900; thd 
thus subjected him to the payment of $600 more than 1e Wed 
ever agreed to. 


No counsel, for appellant. 
Merrimon, contra. 


Pearson C. J. Words however disparaging or abusive are 
not considered scandalous, in equity pleading, unless they 
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be also “impertinent,” that is, irrelevant to the case and put 
in for the mere purpose of scandal. 

Tested by this rule, none ot the exceptions to the answer 
ought to have been sustained. For the sake of illustration 
take the first exception: The bill set out by way of induce- 
ment, and to show the motive for me that contract which 


it seeks to set up, that at one time the™plaintiff was his 
father’s favorite, and had well founded expectations of re- 
ceiving the greater part of his father’s estate. To meet this 
allegation, and to support the averment that the contract 
was a “forgery,” or had been obtained by fraud and impo- 
sition, it was certainly relevant to use the words exc epted 
to, viz: “as it was always understood in the family, since 
respondent’s earliest recollection, that his father denied that 
complainant was his child;” and also the words in regard to 
“raising” the note, by w hich the father believed the com- 
plainant had been guilty of a gross fraud. ‘The dime remark 
is applicable to all the other matters excepted to., Although 
they are abusive and disparaging, they are not impertinent, 
but.are relevant and responsive to the allegations of the bill. 
If the plaintiff had simply set out the contract, alleged its‘due 
execution and asked for a decree to have it specifically exe- 
cuted, and to that end, for an account, &c, the exceptions 
to the answer would have been well taken. But the bill, 
y. way of inducement, and for the purpose of corroborating 
@ circumstantial evidence the allegation of the due execu- 
tion of the alleged contract, goes into particulars, and sets 
forth a train,ot circumstances, which, it true, make out a 
case of ingratitude and baseness on the part of the defend- 
ant, in refusing to give effect to the contract. To meet 
this very plausible case made by the bill, the defendant, in 
his turn, goes into particulars, and sets out many circum- 
stances tending tu corroborate his avermeut, that the con- 
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tract was a forgery, or was obtained by fraud and impogi. 
tion. All of these particulars are relevant, and tend to sup. 
port his denial of the due execution of the supposed contract ; 
so that the plaintiff is to blame for introducing into the dill 
matter of circumstantial evidence, and the defendant is well 
warranted in replying to it in the same way. 

We can only account for the ruling of his Honor, by sup. 
posing that his attention was confined to the answer, which 
is certainly, yer se, as abusive as it can be, and did not ad. 
vert to the fact, that the several matters set out in the bill 
call for a full response on the part of the defendant, and 
imposed upon him the necessity of going into the case ac. 
cording to his view of it. 

We feel at liberty to suggest that even now, it would ex. 
pedite the cause, for the plaintiff to amend by striking-out 
all of thegbill which amounts to a mere recital of cireum- 
stantial evidence, so as to put it upon the allegation of the 
due execttion of the contract. Then the defendant can 
withdraw his answer, and put in a plea denying the éxeet- 
tion of the contract; whereupon, acording to the practice 
and course of the court, an issue will be framed to be tried 


by a jury in a court of law, where all this circumstantial ev. - 


idence on both sides may be offered to the jury to be 
passed upon. 

We think it proper to make this suggestion, becauseif 
the case should be sent up to be heard in this court upoma 
mass of depositions, in regard to circumstances tending to 
corroborate or weaken the direct evidence as to the due 
execution of the contract, by the course of this court an ir 
sue will be made up to be tried by a jury in the county 
where the bill is filed; and it is better to save trouble and 
expense of taking depositions, as the issue will be tried up 
on the examination of witnesses before the jury. 
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The order sustaining the exception to the answer is re- 
versed. This opinion will be certified. 


Per Cora. Order accordingly. 


Ta. « 
Ky 








THOMAS R. TRAMMELL and others v. JONATHAN FORD. 


Under Rev. Code, ch. 32, s. 3, r. 5 it is error to set down a cause for hearing 
until the second term after replication is filed, whether the testimony 
proposed to be offered by the defendant be material or otherwise. 


But to correct a deed, filed Spring Term 1867 of the Court 
of Equity for Macox, when an answer was put im and repli- 
cation thereto taken. At Fall Term 1867 the cause was set for 
hearing and heard by Buaton J., who rendered a deeree in 
favor of the plaintiff: The defendant appealed. 

The bill set forth that in 1855 the defendant agreed to 
purchase a tract of land from the ancestor of the plaintiffs 
at $10 per acre; that in accordance with the contract 4 survey 


was had, and payment made and a deed executed according 


thereto; that the tract contained near double the quantity 
of land paid for, and that the error was caused by a mistake 
or fraud. The answer denied fraud, and that the defendant 
was aware of any mistake, and relied upon the lapse of time 
since the execution of the deed as a bar. 

At the same term an order of survey was made, and at 
the next term the surveyors filed their report showing, that 
the deed embraced 153 acres more than appeared from the 
former survey. The defendant asked leave to take testimony 
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to show that his bargainor knew of “the excess of quanti 
of land sold” a short time after the execution of the deed, 
His Honor refused, because the answer contained no alle 
tion to that effect, and set the cause for hearing. ; 


Phillips & Batile, for the appellant. 


Merrimon, contra. 


Barrie, J. His Honor erred in not allowing the defend. 
ant until the second term aftér issue was joined by the 
putting in of a replication to the answer, to take testimbny, 
and in setting the cause down for hearing, hearing it and 
making a decree at the first term after the joining of such 
issue. See Rev. Code, ch. 82, s. 3, rule 5. i“ 

The order appealed from must be reversed, and a certifi- 
cate to that effect sent to the court below. 


Per Curiam. Order reversed, 
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EDWARD CONIGLAND v. THE N. C. MUTUAL LIFE INSUR- 
ANCE COMPANY. 


The failure of a mutual insurance company does nébonstitute a ‘‘failure 
of consideration,” so as to defeat an action upon a premium note given 
by a person insured therein. 


Such a company after its insolvency loses the power of insisting upon for- 
feitures of stock by its cca non-payment or otherwjse. 

If sch a company before insglvency treat a member who has failed to pay 
as if he were still a member, this is a waiver of the right to declare his 
stock forfeited for the non-payment. . 

A-resolution by such a company to wind up its affairs is equivalent to an 
assessment of 100 per cent on the premium notes in order to enable it to 
meet its liabilities, &c. : 


The holders of policies in insolvent mutual insurance companies cannot, 
when sued upon their premium notes, claim that the values of their pol- 
icies (supposing that the same can be ascertained ?) shall be set off in 
equity against their liabilities. 


Bu, filed to Spring Term 1867 of the Court of Equity for 
Hauirax, and at same term set for hearing by consent upon 
pleadings and exhibits, and transmitted to the Supreme 
Court. 

The complainant alleged that the defendant was a Mutual 
Insurance Company chartered by the General Assembly, 
and that by its charter all who insured in it became mem- 
bers; that in 1853 he had taken out a policy upon his own 
life, agreeing to pay one-half of the annual premium in cash 
and the other by note; that he complied with his contract 
until and including the 3d of August 1865, whereby he con- 
tinued to be a member, according to the by-laws, . “for the 
period of 40 days after the 3d of August 1866;” that in July 
1866 he received from the Company notice to renew his 
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annual premium, and also notice to pay a certain assessment, 
declared in September 1865 and payable April Ist 1866, upon I 
the amount of his note given for successive premiums (as 
above); that he declined to do either, upon the ground:that 
the company was insolvent and unable to comply withiits } 
policy, adding that he intended to file a bill and have 
it wound up,—and that the company responded by calling 
his attention to its own action of the 6th of August 1866, 
and expressing a wish that he would not embarrass » ) 
action. | 
The bill charged that the Otlhpany was insolvent hop : 
lessly and largely, at the time of his refusal to pay as above; : 
that inedivers particulars specified it had been mismanaged 
and that its action on the 6th of August 1866 was a resohm ; 
tion to wind up and to close its existence; but that never 
theless sujt.had been brought against him for the amount 
assessed as above, &c. The prayer was for an account, and 
an injunction. § ; 
The answer admitted that the complainant had beds 
member of the Company ,and had continued so until April 
Ist 1866, but it insisted that the forfeiture of his membership, 
which was due upon the non-payment of the assessment 
then parable, was waived by the Company only upon condi- 
tion, viz: that he would pay thp assessment by a subsequent 
day named by it, (October 1st, 1866)s-and that upon his 
failure so to pay, the forfeiture had taken place at the time 
first mentioned. It also denied that it was insolvent before 
the 6th of August, 1866, except so far as made so ‘by 
an inability to collectsits resources, owing to a refusal by its 
members to pay and to the stay-laws, &c. The chargesof 
mismanagement were also denied, and the condition of the 
company was attributed entirely to the results of the recent 
war. 
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The answer also admitted that a resolution to wind up 
had been passed upon the 6th of August, 1866. 


sRopere é& Batchelor, for the appellant. 
Bragg, contra. 


Pearson, C. J. A buys of B ten fom ol informing 
him that his purpose is to ship to Liverpool on speculation, 
pays one half of the price in cash, and gives his note for 
balance; the cotton is lost,on the voyage by the “perils of 
the sea.” Would it enter itito any man's head to conceive 
that.A could in equity eiijoin the collection of the note, up- 
on the ground that the cotton was lost, that there waga total 

failure of consideration? Too much learning sometimes 
smothers the case and excludes a plain, common sense view, 
upon which its merits depend. 

How does our case differ from the cotton case? The 
plaintiff got what he bargained for—“ a policy of insurance,” 
which, as his counsel says isa “thing of value.” Did he 
expect or imagine that the company, of which he became a 
member, was bound to warrant to him and to all the other 
members itsown solvency? That was a “ perilof the sea, 
with which the vendor was in no wise concerned. The pur- 
chaser has lost his cotton; but how that.can be a failure of 
consideration cannot be conceived. He has the same right 
to recover back the money which he paid as a part of the 
price, as to object to the payment of his note; and in effect, 
it'was the same as if he had paid the whole price in cash, 
and then borrowed one halt of the gfoney, by giving his 
note on interest; so the notion of a failure of consideration 
is out of the question. 

We also think the position taken by the defendantythat 
the plaintiff, by failing to pay the assessment of 20 per cent. 
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and by failing to renew, has forfeited bis policy, and, al 
though bound to pay the promised note, is not-any longeg 
entitled to his policy, and has ceased by the forfeiture to be 
a member of the company, is not tenable. The truthasithe 
defendant waived the right to insist upon the forfeiture;and 
the correspondenggabundantly shows that, after the com. 
pany found that the plaintiff could oot be moved from the 
position he had taken and was determined to test. the ques 
tion, it concluded that it was the part of wisdom to give in 
to it, and accordingly at the meeting 6th August 1866 i# 
was resolved to wind up the affairs of the company; and 
thereupon all of its members with One or two exceptions des 
clined #o pay the assessment or to renew The effect of 
which was to put the company in such a condition thatdt 
could no longer insist upon forfeitures. So we are satisfied 
that the plaintiff continued to be a member of the company, 
and as such entitled to raise the question as to whether he 
could be forced to pay the numerous notes. Indeed it seems 
to have been the purpose on both sides fairly to presentthe 
point as to a failure of consideration, for the determination 
of the court, as well as any other matter affecting the-re- 
spective rights of the plaintiff and the company. 

But while relieving the plaintiff from the effect of the 
supposed forfeiture, and conceding to him the right of still 
being a member of the company, we must impose on him the 
condition of treating the resolution of the 6th August 1866, 
to wind up the affairs of the company, as having the legalet- 
fect of an assessment of 100 per centum on the premium 
notes; in other word§s calling for the payment of the full 
amount, in order to carry into effect the resolution of the 
company, and enable it to meet its liabilities and divide its 
excess, if any. 

But it was said for the plaintiff, in the second plsesia sup- 
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pose thie company has the right to collect the premium notes, 
the plaintiff is entitled, by way of equitable set off, to have 
the value of his policy estimated, and the amount credited, 
go that he shall only be forced to pay the residue. Here an 
insuperable difficulty presents itself. How can the value of 
the plaintiff's policy be estimated? Uridigt the rule “id cer- 
tum est quo:l certum reddi potest,” the value could be fixed by 
well known rules, provided the company was solvent—* There 
is the rub.” If, according to the first position taken of a 
failure of consideration, th@company be wholly insolvent, 
then the policy is of no ‘value, and there is nothing to con- 
stitute an equitable set Snr; and whether the company be or 
be not wholly insolvent, can only be ascertained bY allow- 
ing it to collect all of the individual notes, as they are term- 
ed, and all of the premium notes that can be made available. 
This fund will be first applicable to the discharge of the lia- 
bilities of the company. The excess, if any, will be applica- 
ble to the outstanding policies; and thereby the value of 
each policy, when the holder pays up, (for ot course all de- 
faulting will be excluded,) can be fixed. The subject can- 
not be dealt with in any other manner. 

Tt was said on the argument this mode of winding up the 
concern will give to those who are so fortunate as to have 
died an undue preference over those merely whip’are still 
living. The preference ¢an in no sense be termed an undue 
one. In respect to them the contingency has happened— 
the debts are absolute, whereas those who are living have no 
debts, but a mere right to participate in the division of the 
excess of assets, should there be aliPafter a payment of all 
debts and liabilities. 

The idea of any particular hardships upon the living 
members rests on the fallacy that, while entering into the 
company with the expectation of mutual insurance tm the 
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event of death, they seem not to have had in view the pos 
sibility of mutual loss in the event of insolvency. 
The bill will be dismissed. 


Per Curiam. Bill dismissed. 


ak 
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THE STATE ez rd. JOHN F. HOKE v. WILLIAM McGALLIARD 
Admr. &c. ‘ 


One who acted under color of an appointment by the Governor, (made by 
virtue of Rev. Code, c, 99, s. 14, but aftr its repeal,) having brought suit 
in the name of the State against a defaulting tax payer, Held to be no 
ground for dismissing it at the instance of the defendant, that it purport 
ted to be filed ‘‘ on the relation” of such person. 

Distinction stated between suits in the name of the State to the use of a 
citizen, where the latter is the real party, and such suits where the State 
alone is interested, and some citizen is named in connexion with it mere 
ly forthe purpose of securing costs. 


(State ¥. Bregerd, ante, 141, cited and approved. ) 


But filed to Spring Term 1867 of the Court of Equity for 
Lixcoiy, and at Fall Term set for hearing upon bill, answer 
and replication,—an agééunt having previously been taken 
without prejudice. 

The bill was in the name of “the State of North Carolina 
on the relation of John F. Hoke,” and alleged that the-dé- 
fendant was administrator of one Alexander Wilson, who 
had died in 1862 intestate, without wife or children or the 
issue of such, and leaving a large estate, real and personal; 
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that there was a considerable “collateral tax” due to the 
State from such estate, and that the defendant had failed to 
do his duty in making returns, &c., as required by the Re- 
venue law. 

The prayer was for an account, payment, and for farther 
relief. is 

The answer admitted that a tax was due from the estate 
of Wilson, but denied that the defendant was responsible for 
the tax upon the real estate; or that he could be called up- 
on for that upon the personalty, until after the estate should 
be settled. a 


Phillips & Battle, for the complainant. . 
Bynum, contra. 


Reape, J. The objection was taken in this court that the 
bill cannot be maintained upon the relation of Hoke—that it 
should have been upon the relation of the Solicitor for that 
district. The revenue law, Rev. Code, ch. 99 s 14, author- 
izes the Governor to appoint a commissioner for each judi- 
cial district to institute and conduct suits against delin- 
quent tax-payers. Under that law the Governor appointed 
J. F. Hoke, Esq., several yearsago, and again in 1866. But 
by the revenue act of 1859, and subsequent revenue acts that 
law is repealed, and it is made the duly of the Attorney 
General and the solicitors of the several judicial districts, 
upon the information of the sheriffs, to institute and conduct 
such suits. It will be seen therefore that Mr. Hoke had no 
authority under his appointmentyg}We suppose that the 
repealing acts were not called to the Governor's attention. 
It is to be comsidered how far the fact that Mr. Hoke is a 
mere volunteer affects the case. 

It will be observed that the suit is not in the name of the 
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State to the use of Hoke, and that he has no interest there; 
In this it differs from suits in the name of the State, upon 
official bonds of sheriffs, constables, administrators and the 
like, where the relator is the real plaintiff. This suit ig jp 
the name of the State, and for the use of the State, upon the 
relation or information of Hoke. And if the State think 
proper to institute a suit upon the relation of any third 
person it is not seen how the defendant can object. The 
officer of relator in a suit is, to be answerable for costs, and 
to be otherwise convenient in the progress of the cauise. 

In England, in all cases white’ immediately concern the 
crown, the officers proceed upon their own authority with- 
out the intervention of any other person, but in. cages in 
which the crown is not immediately concerned they pro- 
ceed upon the relation of some person whose name is in- 
serted in the bill and is termed relator, This person in 
reality sustains and directs the suit, and is answerable to 
the court and the parties fur the propriety of the proceed- 
ings; but he cannot take any step in his own name inde- 
pendently of the Attorney General, 1 Dan. Ch. Prac. 3. 

This suit immediately concerns the crown, i. e. the State. 
And without an act appointing any one to the duty, it would 
be the duty of the Attorney General and Solicitors to e6n- 
duct the suit, and a relator would be unnecessary. And 
when the act is express in making it the duty of the Attor- 
ney General and Solicitors. there is of course no doubt about 
it. And although the suit is upon the relation of Hoke, yet 

‘he can do nothing wale the sanction of the Solicitor for 
that district, who hag thé right to control it and strike Hoke's 
name from the suit; therwise control it as if Hoke’s name 
were not there. Hoke’s relation to the suit makes him te 
sponsible for the costs, without giving him ‘any control over 
it whatever. But still the defendant has no right to com- 
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ain, for it is a suit against him in the name and to the 
use of the State. Whether the defendant in a separate. pro- 
ceeding against Hoke would have any remedy against him, 
is a question which we are not called upon to decide. It 
would seem from his color of authority that he was acting 
in good faith. 

The defendant is liable for the tax upon the personal pro- 
perty, but he is not liable for the tax upon the land of his 
intestate. State v. Brevard, ante 141. . 

It will be referred tothe Master to correct the report in 
that particular, and thén there will be a decree for the 
amount with costs, including the allowance to the Master for 
reforming the report. 


Per Curiam. Decree accordingly. 





EDWARD 8S. MARSH for himself and others ». JAMES R. GRIST 
Adm’rnof Allen Grist deceased. 


Courts of Equity are not bound by the statute allowing executors and ad- 
ministrators nine months to plead. 


(Sandridge v. Spurgen, 2 Tre. Eq., 269, citemaapa approved. ) 


Crepitors’ Butt, filed to Spring tt, 1867 of the Court of 
Equity for Beaurort. The defendant having been appointed 
administrator in the preceding month of March, moved that 
he be allowed nine months to plead. His Honor Mitchell J. 
overruled the motion, and no answer being put in, ren- 
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dered a decree pro confesso. Whereupon the defendant ap- 
pealed. 
No further statement is necessary. 


Fowle & Badger, for the appellant. 
Rodman and Carter, contra. 


Reave, J. The statute allowing executors and adminis. 
trators nine months to plead, does not apply to Courtsof 
Equity. “Statutes which confer sights or regulate contracts 
must be observed by all coufts, but those which regulate 
matters of practice or the coursésot proceeding have never 
been considered as applying to Courts of Equity unless spe- 
cially mentioned. The reason is, that those courts have pe- 
culiar jurisdiction and a course of proceeding subject te be 
modified by the Chancellor to suit the justice of each ease.” 
Sandridge v. Spurgen, 2 Ire. Eq., 269. 

There is no error. The defendant must pay the costeof 
this court. +l 





Per Curiam Decree accordingly, 
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Hunt v. Sneed. 








JAMES M. B. HUNT and wife and others, vy. WILLIAM M. SNEED 
and wife, and others, 


One who files a bill to obtain an injunction against a suit at law, must in 
general submit to « judgment in such suit; the only exception being where 
“ the complainant prays for a discovery to aid him in his defence at law. 


(Williams v. Sadler, 4 Jon. Eq., 378, cited and approved.)- 

"Bruz, seeking to enjoin & partition of land at law, filed to 
Fall Term 1866 of the Céurt of Equity for Graxvitte. At 
Spring Term 1867 an answer was filed, and the defendants 
moved that the plaintiff be required to submit to a judgment 
of partition in the proceedings at law, with a stay ofall pro- 
ceedings thereupon until the further order of this court; and 
that the injunction already obtained be dissolved to that ex- 
tent. This motion was disallowed, and the defendants ap- 
pealed to this court. 


Hawards, for the appellants, cited Capehart v. Mhoon, Bus. 
Eqy 30, and Lloyd v. Heath, ibid, 39. 


Venable contra. 


Reape, J. The only question is whether the plaintiffs in 
this suit ought to have been requiggd to submit to a judg- 
ment in the suit at law? Such is tes ly the general rule. 
We are not aware of any exception »f9)it unless where the 
complainant alleges that the answer will discover facets 
which will aid him in his defence at law. Williams v. Sad- 
ler, 4 Jon. Eq., 378. 

The strong statement in the bill of the complainant’s equi- 
ty is quite sufficient to warrant the injunction against the 
6 
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execution of the judgment at law; but there is no state 
ment of facts to take the cause out of the general rule, 

The defendants therefore were entitled to an allowance of 
their motion to have the injunction so far modified as to re. 
quire the complainants to submit to a judgnient, and his 
Honor’s refusal to allow the motion was error. 

It was insisted in this court for the complainants, that in- 
asmuch as the court of equity and the court of law haye 
concurrent jurisdiction in cases of partiticn, and inasmuch 
as the court of equity has eel over the: subject, 
the present cause absorbs or Gpaws to it the suit at law,and: ” 
all the rights of the parties can be settled in this suit; so 
that there is no necessity that the suit at law shall continng; 
Probably that would be so if this were a bill for partition) 
as the suit at law is. For then, in any event, partition would 
be ordered. For instance, if the suit at law were for partix 
tion by metes and bounds, as it is, and this bill were for 
partition by sale and division of the proceeds—there would 
be partition at all events, the only question being as to’the 
mode. But this bill is not for partition, but to prevent par 
tition! Sothat if the complainants have a decree it will 
prevent such partition, and end both suits in their favory 
but if the defendants obtain a decree here, they will be en 
titled to a partiticn at law,—to prevent any impediment to 
which, they are entitled to a judgment in their suit at law 
before being liable to defend this suit. 

This opinion will be, certified to the court below, to the 
end that the injunctior®e modified according to the motion 
of the defendants, and thereupon be contirued until thé 
hearing. 


Per Curiaq. Ordered accordingly. 








7 








~~ =< Peer fs 2 es & oe 





JANUARY TERM, 1868. 








Waller v. Forsythe. 








JAMES WALLER Ex’r &c. v. WILLIAM FORSYTHE Ex’. &c. 


Where a testator gave land and slaves to his daughter Nancy Waller for life, 
and then ‘“‘to be equally divided between the children of the said Nancy 
Waller and my sons William and John,”—Held, that at the death of 
Nancy the property was to be divided per copita between William, John 
and the children of Nancy. ' 


“* Bus for an account _ an estate &c., filed 


to Fall Term 1860 of the Court of Equity for Graxvimie, and 
at'Fall Term 1867 transmitted upon the pleadings to this 
Court. 

The only question made was upon the construction of a 
clause in the will of the testator of the defendant, which was 
as follows: “I give and bequeath to my beloved son Wil- 
liam one dollar; to my son James’ heirs one dollar; to my 
son Samuel one dollar; to my son Jolin one dollar; to my 
son Thomas one dollar; to my son Philip one dollar; to my 
daughter Nancy Waller, three negroes Tony, Gillis, and 
Horace, and eighty acres of land, it being my part of Aaron 
Oakey’s hundred acres in or under the will of Joseph Oakey 
deceased, father of the said Aaron, if she plentifully sup- 
port her mother Ferebee my beloved wife, which I leave 
in and under her care, in good diet, lodging and apparel 
during her natural life or widowhoad. and then the prop- 
erty, at the death of my beloved wife iand the said Nancy 
Waller, or intermarriage, to be equallgdivided between the 
children of the said Nancy Waller and my son William and 
John.” 


Edwards, for the complainants. 
The division is per capita, between William, John, and 
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children of Nancy. Burgin v. Patton, 5 Jon. Eq , 425, and 
Harris v. Philpot, 5 Tre. Eq., 134. 


Phillips & Battle, co..tra. 


The division is per capita, between the children of all three, 
Nancy, William and John. Adams v. Adams, 2 Jon. Bg, 


215. 


Pearson, ©. J. The division must be per capita. Each of 
the children of Nancy take &3§Bi@we equal to the shares of 
John and William, the sons o testator. This is the gen- 
eral rule, which has been acted upon by the courts, and if 
our case there is nothing special to take it out of the gener 
al rule. 

There will be a decree according to this opinion; costs to 
be paid out of the fund. : 


Per Crriam. Decree accordingly, ' 
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JOHN 8S. WILKINS v. RICHARD P. FINCH, Admr., &c. 


Courts of Equity in this State will not entertain jurisdiction of a bill 
against an executor or administrator to enforce payment of a legal de- 
mand at the suit of a single creditor; and upon demurrer such a bill will 
be dismissed. 

(Allen vy. Allen, 6 Tre. Fq., 293, and McKinnon v, McDonald, 4 Jor. Eq., 1, 
cited and approved. ) 


Buu filed to Fall Ter 7 of the Court of Equity for 

Wake, at which term a er was put in and set down 
for argument, and the cause transmitted to this court. 
* The bill stated that the plaintiff in January 1861 obtained 
judgment, before a Justice of the Peace, on a single bond for 
$74.16, duly executed January 5th. 1858; that he had re- 
quested payment of said judgment from the defendant since 
his qualification as administrator, and he had failed to pay 
the same. It was charged that the defendant had ta- 
ken into possession personal effects of his intestate to an 
amount sufficient to pay the debts, and that there was real 
estate belonging to the estate sufficient to meet any possi- 
ble deficiency. The prayer was for an account of the plain- 
tiff’s demand, that the defendant should be required to admit 
assets, or that an account be taken thereof, and if the per- 
sonalty should prove insufficient that the defendant be re- 
quired to institute proceedings to make assets of the real 
estate; and for payment. 

Haywood, for the plaintiff. *. 

Phillips & Battle, contra. 


Pearsox, ©. J. This is a bill by a single creditor against 
an administrator. It secks to have a legal demand estab- 
lished, an account of the assets and a decree for payment 
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in the course of administration. No special ground is alleged 
for applying to a court of Equity. The bill is one of the 
“first impression” in this State. 

Such a jurisdiction is exercised in the court of Equity in 
England, but we see from the books that it is rarely resorted 
to. It is put on the ground of ‘discovery and account,” and 
the doctrine that when the court has got hold of the cage, 
it will go on and give relief and not send the parties tog 
court of law. This doctrine is very questionable and unsat- 
isfactory, and there are many” e objections even in Eng. 
land to the exercise of the ju ion. If one creditor be 
at liberty to file a bill of the kind, then may another, and #o 
another. Thus, instead of preventing a multiplicity of suits, 
the number may be increased ad infinitum, and the estate is 
consumed by costs. Again, unless the executor or admit. 
istrator confesses assets, it is necessary to have an account, 
If assets be confessed, it shows there was no occasion tote 
sort to a court of equity. If it be necessary to have an/ae- 
count, no one is bound by it except the parties; and thereis 
a direct violation of the well settled principle that in takiig 
an account, a court of equity requires all persons concernéd 
in interest to be made parties, so as to be bound by the de 
cree, and put an end to the matter. 

The objection that this jurisdiction creates a multiplicity 
of suits, is not met by the fact that should a number of sin- 
gle creditors severally file such bills, the court has power'to 
order a consolidation, for the costs of all of these bills will 
have been incurred, and must in the end be paid out of ‘the 
estate. Nor. is the objégtion that the account if taken in the 
suit of one creditor does not bind the others, met bythe 
fact that should an account of the assets become necessary, 
the court may require the plaintiff to turn it into a “eredit- 
ors’ bill”, so as to call them allin. For the answer is ci 
bono file such a bill? Why not file a creditors’ bill atthe 
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start, so that upon a decree quod computet all actions at law 
miay be stopped, and the whole estate be settled in one 
suit ? 

Besides these objections to entertaining jurisdiction in 
this State, we have this additional consideration. There is 
a statute which empowers the courts of law to require the 
production of books and papers, and another statute which 
makes parties to actions at law competent and compellable 
to give evidence; so one of the grounds on which the juris- 
diction in equity is ba “wit discovery, is entirely taken 
away by legislation in ate. Again, there isa statute 
which in most cases empowers the courts of law, in suits 
against executors, administrators, guardians, &c., where 
the matters pleaded may make it necessary that an account 
shall be taken in order to a due administration of the 
cause, at the appearance term or at any time in the pro- 
gress of the cause, in its discretion, to refer the taking of such 
account to such commissioners as the parties may select; if 
they cannot agree in the selection, then the court may refer 
it to the clerk or any other person as commissioner; and 
such commissioners shall state an account, under the same 
rules and regulations as are provided for stating accounts in 
courts of equity, &c. So the other ground on which the 
jurisdiction in equity is based, to wit “account,” is almost 
entirely taken away by legislation in this State. If to all 
of this it be added, that although in one or two cases, in the 
opinions delivered by Judges of this court, the fact that this 
jurisdiction obtains in the courts uity in England is al- 
luded to, still there never has ill of the kind enter- 
tained by our court since its institution in 1818, a period of 
fifty years,—we feel well warranted by the action of the 
- court and the reasoning by which it is supported in Allen 
v. Allen, 6 Ire. Eq., 293, in reference to a “wife's claim for a 
settlement,” in holding that this jurisdiction of equity at the 
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suit of a single creditor, has never obtained in this State, 
and will not now be entertained. So, in the language ofthe 
court in McKinnon v. McDonald, 4 Jon. Eq, 1. We thug 
reject another of those refined doctrines of equity jurisprn. 
dence which render the English system so entirely artifieial 
and complicated, and add ‘the jurisdiction to enforce pay. 
ment of a legal demand at the suit of a single creditor 
against an executor and administrator’ to the list of ‘part 
performance,’ ‘the lien of a vendor for the purchase money,’ 
‘the wife’s equity for a scttlomant and the ‘wife's rightito 
pin money.’ | 

It is not necessary to notice the question made _ as to the 
want of an averment that the debt claimed by the plaintiff 
was contracted upon a valuable consideration. 

Demurrer allowed, bill dismissed. 


an 


Per Curia Bill dismissed, 
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B. F. MOORE v. ANNIE W. MILLER, Ex’trix. and others. 


The Act (R. C., c. 46, s. 31,) which provides that ‘the appointing any per- 
son executor shall not be a discharge of any debt or demand due from 
him to the testator,” includes cases where the executor acts under the ap- 
pointment, as well as those where he does not. 


A bill seeking to compel an executor to execute a general power to sell real 


estate for the payment of de not be maintained without making 
the devisees of such estate 


Acreditor cannot, merely as such, sustain a bill against an executor, seek- 
ing to have his debt paid. 

(Chaffin v. Hanes, 4 Dev., 103, and Wilkins vy. Finch, ante 355, cited and ap- 
proved. ) 


But, filed to Fall Term 1867 of the Court of Equity for 
Wake; at the same term a demurrer was filed and set down 
for argument, and at December special term 1867 the cause 
was transmitted to the Supreme Court by consent. 

The complainant was a bond creditor of Thomas C. Mil- 
ler, deceased, and the defendants were Annie W. Miller, 
executrix of said deceased, and William E. Boudinot, sur- 
viying executor of Dr. F. J. Hill, deceased. 

The bill alleged that Mr. Miller had been appointed and 
qualified, and had acted as one of the executors of Dr. Hill, 
and that at the death of his testator he was indebted to him 
by bond in a large amount; that tliis debt, as a part of the 
residue of his estate, had been bequeftthed by Dr. Hill to his 
widow, and afterwards at her death was by her bequeathed 
in trust for the sole and separate use of the defendant Annie, 
then the wife of Thomas C. Miller; that before completing 
the execution of Dr. Hill's will, Mr. Miller had died leaving 
an estate of realty and personalty sufficient to pay his own 
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~ bond debts, but insufficient to pay also his debts due by simple 
contract; that the defendant Annie, as executrix, by virtte 
of a power of sale given her in the will, was selling land be 
longing to the estate of said Thomas, and applying the pro. 
ceeds, and other assets to the payment of the debt claimed 
by the defendant Boudinot as surviving executor of Dr. Hill, 
whereas she and Boudinot both had notice that theeom. 
plainant held a debt of higher dignity, i. e. the one whichis 
the subject of this suit, and that such debt would be defeat. 
ed by such misapplication of assets. 

The prayer was that Mrs. Mille? should admit assets, or 
failing that, that Boudinot should account for and pay over 
for the complainant what he had received as above, andithat 
Mrs. Miller should account with the complainant, eithergs 
executrix or personally, for any balance of his debt unpaid; 
also that a receiver should be appointed. An alternative 
prayer,—in the event Boudinot should not be held liable, 
was that Mrs. Miller should admit assets, or come to an ae 
count for the personalty and the realty of her testator, and 
if the former should not be sufficient, should be ordered'to 
sel] land and pay the debt, and that a receiver should be 
appointed, to whom Mrs. Miller should deliver up theas 
sets in her hand, and account for her devastavit, and in the 
mean time that she should be enjoined from further inter 
meddling, and removed from her office as executrix,—and 
for further relief, &c. 

To this bill the defendants filed a joint general de. 
murrer. 


Haywood, for the ae Her 


1. A single bond creditor may file a bill in equity against 
an executor or administrator of a deceased debtor, for a dit 
covery of assets, an account, and payment. Mit. Pl. 16672 
Wms. Exrs. 1718; Calvert on Parties, 220; Story Eq. Pl & 
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100; notes, and Eq. Jur. 1 vol. ss. 546, 547, and cases cited; 
Simmons v. Whitaker, 2 Ire. Eq., 129; Allison v. Davidson, 
1D. & B. Eq., 46; Martin v. Harding, 3 Ire. Eq., 603; Wit 
son v. Leigh, 4 Ire. Eq. 97. 

2. The general rile (in England) that real assets cannot 
be administered in favor of creditors, without making the 
heirs or devisees parties to the bill, does not apply here, 
where real estate is by statute made legal assets for pay- 
ment of all debts. Story Eq. Pl. s. 163, n. 3; 2 Wms. Exrs, 
1416, 1418, and 1718, n. Mere also the probate is conclu- 
sive against the heir. fe 

3. In the present case any difficulty about; parties arising 
from Rev. Code, c. 46, s. 47, is obviated by the power of sale 
given in the will. Wiley v. Wiley, ante, 131. See Smith v. 
Wycoff, 11 Paige 49. 

4, The payment to Boudinot was a devastavit, because 
his demand was but an equitable, and at most a simple- 
contract debt. 

(a.) If one of the obligors in a joint and general bond be 
named one of the executors of the obligee, and qualifies as 
such, not only is the action on the bond suspended, but the 
debt is ex'inguished. Where such obligor administers, the 
action is suspended during his life, but the debt is not ez- 
tinguished. 2 Wms. Exrs. 1123 to 1130, and cases cited. 
Clark v. Cotton, 2 Dev. Eq., 51; Chaffin v. Hanes, 4 Dev., 
103; Carroll v. Durham, 1 Ire. 36; Ferebee v. Doxey, 6 Ire., 
448. These North Carolina cases being long subsequent in 
time to the Act of 1794—Rev. Code; 'c. 46, s. 31. 

(b) Therefore the failure of Miller to administer the debt 
due by him to Dr. Hill was a devastavit, and Boudinot, as 
injured thereby, is but a simple contract creditor of Miller. 
2 Wms. Ex., 891, 1766; Benbury v. Benbury, 2 D. & B. Eq., 
235. 


Bragg, contra. 
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1. A creditor cannot file a bill, for himself alone, againgt 
an executor. Simmons v. Whitaker, 2 Ire. Eq., 1295. Wagh 
ington v. Sasser, 6 Ire. Eq., 336; Wilson v. Leigh, 4 Ire, Eq, 
97; Martin v. Harding, 3 Ire. Eq., 603; Washington v. Emeny, 
4 Jon. Eq., 38. 

2. The bond debt to Hill was not discharged by Miller's 
appointment as executor; the debt remains at law and dp 
equity, the remedy only having been suspended during»the 
life of the executor. Rev. Code, c. 46,8. 31. See MeDosell 
v. Butler, 3 Jon. Eq., 311. , 

3. The heirs or devisees of Miller’ are necessary parties 
Jeffreys v. Yarbrough, 1 Dev. Eq., 506; Dozier v. Dozier,’ 
D. & B. Eq., 96. 


Pearson, C. J. The case turns upon the constructiomef 
the act of 1794, Rev. Code, ch. 46,8. 31. ‘ The appointing 
any person executor shall not be a discharge of any debtor 
demand due from him to the testator.” This is shortpand 
seems at first blush to be very clear; but when considered 
in reference to the Jaw as previously understood, andidhe 
great learning which has been brought to bear on ityawe 
confess the question of construction presents some difficulty. 

At common law, if a creditor is appointed administrator 
or executor of his debtor, he not only has a right. tovretaip, 
in preference to any other creditor ef equal degree, onthe 
ground that his right of action is. suspended, but he is:pre- 
sumed to retain the moment he receives assets, and the 
debt is extinguished, so'that he cannot apply the assets town 
other debt and sue anofher obligor on the debt due to himself 
Chaffin v. Hanes, 4 Dev. 103. 

On the same principle when a debtor is appointed admin 
istrator or executor of the creditor, the action is suspended, 
and the administrator or executor is chargeable withthe 
debt as assets, on the presumption that he has paid himself; 
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but in regard to an administrator it was held that the debt 
was not extinguished, as the appointment was Ly act of law, 
unless in point of fact he had brought the debt into account 
aud had applied it in the course of administration. Other- 
wise after his death the debt was not extinguished, and his 

rsonal representative or another bound for the same debt, 
might be sued for it. In regard to an executor, however, not 
only'the action was suspended, but the debt was extinguished 
or discharged, on the ground that the appointment was by 
the act of the party, andif ory suspends his right of ac- 
tion, it is gone furever, and after the-death of the executor 
the debt could be recovered neither from fis personal rep- 
resentative nor any other who was sued for the debt, either 
as co-obligor or as surety. If one named executor by his 
creditor did not qualify, but renounced, there was no suspen- 
sion of the action or discharge of the debt, except in the 
single instance where another besides the debtor was named 
executor—in which case, although he renounced, yet if the 
other qualified, that inured to the benefit of the debtor, as he 
could come in and qualify at any time afterwards: and not 
only the action was in such case suspended, but the debt 
was extinguished. 

We think the construction contended for by Mr. Haywood 
is too narrow, and that the distinction which he took, be- 
tween appointing one executor and his acting as such, was 
not in the mind of the law makers, but the word appointing 
an executor was used ina general sense, and cannot be 
restricted, soas to mean simply naming one executor with- 
out reference to his qualification; for this would make the 
act, except in the single instance where more than one are 
named executors and the debtor does not qualify, inopera- 
tive and useless. So that construction would remedy a 
particular instance of the evil, and leave the general mis- 
chief unprovided for, besides imputing to the legislature 
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ignorance of the fact that the mere naming or appointing 
one executor who does not qualify and act as such, did yep 
opera te as a discharge of the debt. 

We believe the intention of the statute was to remedy on 
general mischief, by abolishing the distinction taken at‘com: 


mon law between the effect of the act of the law and the ag - 


of the party in the appointment of administrators and exeew: 
tors, and to put them on the same footing—that is, that iq 
regard to both there is a suspension of the action, but the 
debt is not to be extinguished regard to either. So that 
after the death of one canons personal representative) 
or his co-obligors or sureties may be sued, as in case of an 
administrator, and the debt will retain its original charae. 
ter in the administration of the assets. 

It follows that the main scope of the bill, which isto 
charge Mrs. Miller with a devastavit in paying the assets 
to the defendant Boudinot as upon a bond debt, and 
charge him with complicity by reason of the insolvency of 
Mrs. Miller, fails for, as we have seen, the debt due by Miller 
and his sureties to Dr. Hill still retains its dignity as 4 
specialty debt, which Mrs. Miller had a right to prefer over 
other bond debts until the right to make preference in favor 
of one creditor in equal degree by voluntary payment is 
put an end to by action, or a creditor's bill and a decree 
q od computet. . 

It also follows that the bill must be dismissed; for 80 fat. 
as it seeks to compel Mrs. Miller to execute the general 
power to sell the real estate forthe payment of debts, that 
relief cannot be given unless the devisees are made parties; 
and allowed an opportunity of showing that the personal 
estate is sufficient; and so far as it is a bill by a singlé 
bond creditor to have his debt established and an account 
of the assets, and a decree for the payment of his debt in the 
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due course of administration, it is disposed of by Wilkins v. 
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ot Finch at this term. 
Demurrer allowed—bill dismissed. 
e . 
D- Per Curiam. Decree accordingly. 
ct 
1- 
n be 
6 
ae 
: JOHN D. TAYLOR, and anot v. ANNIE W. MILLER, Extrx., 
, and WM. E. BOUDINOT, Extr.g 
‘ Sureties upon a bond may file a bill for ezoneration, without being compelled 
previously to pay off such bond ;—but such equity is merely collateral, and 
) does not place them in a better condition as against their principal, than 
8 if they held his bond for the amount for which they are liable. 
) (Moore. Miller, ante 359, cited and approved.) 
f 
, Bua, filed to Fall Term 1867 of the Court of Equity for 
’ Waxe; a joint general demurrer having at that term been put 
: in, was set down for argument, and at December Special 


Term thereafter the cause was by consent transmitted to 
this court. 

The complainants were sureties upona bond due by 
Thomas C. Miller, the testator of the defendant Annie, as 
. principal, and suit was pending against them thereupon. 
The other allegations in the bill were similar to those con- 
tained in the case of Moore v. Miller, which immediately 
precedes this. 

The prayer was for exoneration, and was in other respects 
like that in the former case. F 





Haywood, for the complainants. 
Bragg, contra. 
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Pearsoy, C.J. This case differs from Moore v. Miller at the 
present term, only in this: The plaintiffs as sureties geek * 
for exoneration without being compelled beforehand to pay ~ 
up the debt. That equity in favor of sureties is settled, but 
it is merely collateral, and cannot be allowed the effect of 
putting them in a better condition than if they had paid the 
debt. Had they done so, by force of the act of 1829 they 
would have been entitled to the dignity of bond creditoys 
and no more. So they are to stand on the same footing as 
any other bond creditor, and — no superior equity 
simply from the fact that they Mave not been compelled te 
discharge theiforiginal liability, and as we have just seen 
that Mr. Moore, a bond creditor, cannot maintain a bill, it 
follows that they cannot. 

Demurrer allowed—bill dismissed. 















Bill dismissed, 





Per Curiam. 
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Fs AGREEMENT. 
ny See ConTRACT. 
yut 

ALIMONY. 


1, Upon appeals from interlocutory orders granting alimony pendente lite, the 


& & 


Supreme Court foun:sits decree on a re-examination of the petition only, 
Lynch v. Lynch, 46. 


] 


2, Where such petition alleges adultery, it is a sufficient foundation for the 
order appealed from. J did. 
3. Whether alimony pendente lite shall be allowed at all, is a matter of law; 
How much shall be allowed is a matter ef discretion. Schonwald vy, 
Schonwald, 215. 
4, An appeal lies from an order refusing such alimony, under the Rev. 
Code, c. 39, 8.15. bid. 


BOSOM &Ss 


oe 
oe 


5, The Superior Courts may allow appeals in such cases without security, 
under the Rev. Code, c. 4, 8.23. Thi. 


6. In North Carolina it is not necessary, as in England, to decide the ques- 
tion of marriage or no marriage, before passing upon the right to 
alimony pendente lite. Ibid. 

7. In deciding upon such right, the court is confined to a consideration of 
the petition in the cause. J did. 

8. A delay of seven years in filing a petition is sufficiently accounted for 


by the allegations, that at the happening of the matters relied upon for 
a divorce the petitioner was a non-resident of the State, and that she 
is now a pauper. Ibid. 


ANTEDATING AN INSTRUMENT. 
The antedating of an instrument, in a case where it did not appear to have 
been done with a fraudulent purpose and where it had done no harm 
to others, punished only by refusing costs to the party involved in it, 





Shaver v. Shoemaker, 327. 
APPEALS. 
See Aurmony 1, 4,5; Certiorant; Practice 6, 7. 


ATTACHMENT. 


| 1, A bill seeking an attachment. on account of a single claim, is not multi- 
farious because it prays that such attac‘ment issue against property in 
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the hands of various persons, or because it seeks from such persons an 
account of their respective dealings with the debtor. Alexander y, 
Taylor, 36. 

. Where, in such a bill, process (but not relief) had also been prayed for 
against the executors of the surety to the debt, and a judgment pre 
confesso had been taken against them: Held, that although the bill 
would have been dismissed as to them if they had demurred, no other 
defendants could complain of their misjoinder. J did. 


* 
~ 


The debtor in an attachment suit in equity has no status in court until he 
has appeared and replevied, in accordance with the 25th section of 
Rev. Code, ch. 7. did, 

4. An attachment in equity will lie against the principal, even though the 

remedy at Jaw against his surety has not been exhausted. Ibid, 


a 


BEQUEST. 


See Lecacr. 


BOND FOR TITLE. 

1, The interest of one who ho!ds lands under a bond for title, the price not 
having been fully paid, is not subject to sale under execution ; therefore, 
a purchaser at such a sale has no equity to file a bill against the parties 
to the bond, proffering to pay the money due thereon and asking that 
upon such payment he may have a title. Ledbetter v. Anderson, 323, 

2. A having made a bond for title to certain land to B, the latter contracted 
by bond to sell the same to C, and gave him possession ; Held that it 
was not competent thereupon for A and B to rescind their contract so 
as to deprive C of his equity,—which, as he had already paid B, was, 
to obtain a conveyance from A upon paying him whatever was due to 
him upon his contract with B. Shaver v. Shoemaker, 327. 


See Contracts; Fraups, Statute or—1, 4. 


CERTIORARI. , 
Where a suitor in the Court of Equity for Person county made up his mind 
to appeal from an order, before Thursday of the term, and was pre- 
vented from doing so by the previous departure of the Judge; Held, 

that it was a proper case for a certiorari. Reade v. Hamlin, 128. 


CHOSES IN ACTION. 
See Junispiction 5, 6. 


CLERKS AND MASTERS. 
See Jupiciat SALEs. 


CONSIDERATION. 
See Corporations ; ConrpEDERATE Movey 1, 2, 3, 6. 
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CONSTITUTION. 


See JupictaL SAEs. 


‘ By Reade, Je 


6. 


CONFEDERATE MONEY. 
1, 


The fact that the consideration of an agreement (made in 1862,) was Con- 
federate Treasury Notes, does not invalidate it; contracts upon such 
consideration being ratified by an ordinance of the Convention, (Ordi- 
nances of 1865, p. 56,) and chs. 38 and 39 of the Acts of Assembly of 
1866, which do not conflict with the Constitution of the United 

States. Philiips v. Hooker 193. 


. By Pearson, 0. J. In 1862 Confederate treasury notes being the only 


circulating medium in the State, ordinary dealings in them were not 
accompanied with criminal intent to aid the rebellion, and were there- 
fore not illegal and void. This rule applies to executory as well as 


execnted coutracts. did. 


A contract is not void merely because there is something 
immoral or illegal in its surroundings or connections; Therefore, the 
issuing of Confederate treasury notes was illegal, but the use of them 


after they were issued, was not illegal. Ibid. 


. Apayment in Confederate treasury notes to a Clerk and Master, in 


December 1863, of the amount of a bond given upon a sale of land for 
partition, does not discharge the bond ; but the obligor is entitled to a 
credit for the value of the notes at the time of payment, and the Clerk 
and Master is chargeable with such value. Emerson v. Mallett, 234. 


. An officer with authority to collect, and without instructions to the con- 


trary, might before the year 1863 properly receive Confederate notes 
in payment of debts contracted before the war. No rule can be laid 
down with reference to the collection of such debts during that year, 
but after 1863, he was not justifiable in receiving Confederate notes, Jdid. 


Contracts the consideration of which was Confederate money, are not 


therefore illegal. Turley v. Nowell, 301. 


See Trusts AND TRUSTEES. 


CONTRACT. 
2. 


A contract gave to the parties “the right to determine what work is 
necessary to be done, for the purpose of enlarging, &c., the said canal, 
&c.; and he or they shall be fully empowered to do the said work or 
have the same done, and the said parties shall bear and pay the reason- 
able expense and the burden of the said work, in the following pro- 
portions, &c.; Held, 

(1.) That the parties were bound thereby, not to do the work or have 






















(2.) That, supposing the parties had undertaken to do the work, the 
court could not enforce a specific performance, because there is no 
mode of which the court can avail itself for determining what work js 
necessary ; that question being, by the contract, left to the decision of 
some one or more of the parties. Col) v. Cromwell, 18. 

. So long as acontract for the sale of land remains executory on both 
sides, the vendor has the same right to enforce a specific performance 
of it against the purchaser, as the latter has against him. Springs vy, 
Sanders, 67. 

8. Therefore, in such a case the vendor may maintain a bill against the 
vendee, to enforce the payment of the purchase money. did. 

. Where it is proved or admitted that one bought and took title to land 
under a parol agreement with another to hold it subject to the right of 
the latter to repay the purchase money and have the land conveyed to 
him, such agreement will be enforced. Cohn v. Chapman, 92. 

. Where the evidence satisfies a court that a person from whom a specific 
performance is sought entered iuto the contract in question without 
understanding it, such performance will not be enforced. Pendleton y,. 
Dalton, 119. 

Where the owner of a one-third interest in land conveyed that interest to 
the owner of the other two-thirds, and took a covenant from the bar- 
gainee that he would sell the tract to the best advantage and pay the 
bargainor one-fourth of the proceeds, but would not sell unless such 
one-fourth would amount to $1,500, and in case no sale should be 


/ 
370 INDEX. 
it done, but to pay a ratable part of such expenses as One or more of 
them may incur. 


effected in six months, would reconvey to the barguinor, or pay him 
| $1,300; and a sale was not effected till after the lapse of six months; 
Held, that the obligation to sell had ceased, and the bargainor could 
| only claim a reconveyance of his former interest in the laud, or $1,500, 
at the election of bargainee. Hargrave v. Smith, 165. 

7. Where a bill was filed by the purchasers for a specific performance of a 
contract to sell land, which suggested that the bargainor could not 
make a good title and prayed that until such was made the bargainor 
should be enjoined from enforcing a judgment obtained by him for the 
purchase money; and thereupon the defendant by answer tendered a 
deed which was filed therewith and was alleged to convey a good title; 
Held that the course of the court was of either to dissolve the injunc- 
tion or to continue it to the hearing, but to continue it until a report 
should come in from the Master upon a reference ‘o him as to the 
sufficiency of the title su tendered. Avipetricé ¥. Iarris, 222. 


8. In suits for specific performance, in the absence of allegations of fraud 
, » 
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r imposition, the court will not review decisions made by the parties 
as to the comparative values of the property in question and of the arti- 
cle in which it was paid for. Turley v. Nowell, 301. 

9, Contracts, the consideration of which is Confederate money are not 

therefore illegal. J2id. 

, 10. Where an agreement was entered into between the owner of a farm and 
another person, by which the former was to furnish the farm to the 
latter for two years with the stock of hogs and cattle upon it and 
mules provisions and farming implements; and the latter was to give 
his personal attention to the farming operations, have the entire control 
of the farm and furnish the twenty-two laborers that were required ; 
and thereupon the two were to share equally the produce of the farm, 
Held that the agreement constituted an agricultural partnership; that 
the share going to the owner of the farm was rent ; and that the rela- 
tion between the parties was not that of landlord and tenant; and 
therefore, held further that, upon the death of the owner of the farm 
before the expiration of the two years, his share which accrued there- 
after did not go to the devisees of the farm, but was included under a 
bequest to another, of “‘the crop, stock and farming utensils, and all 
other perishable property on said farm.” Lewis v. Wilkins, 303. 

11. Where a note was endorsed and delivered upon a parol agreement that 
it should be security for money then borrowed of the endorsee by the 
endorser, a court of equity will enforce such agreement and enjoin an 
execution (here a ca. sa.) obtained at law by the endorsee. Sinith v. 
Coble, 332. 

12. To such asuit in equity the surety upon the ca, sa, bond is not a necessary 
party. Ibid. 

See Fraups, STATUTE OF. 


CORPORATIONS. 

1, The failure of a mutual insurance company does not constitute a “failure 
of considerativn,” so as to defeat an action upon a premium note given 
by a person insured therein. Conigland v. N. C. Mutual Life Insurance 
Company, 341. 

2. Such a company after its insolvency loses the power of insisting upon 
forfeitures of stock by its members for non-payment or otherwise. did, 

8. If such a company before insolvency treat a member who has failed to 
pay as if he were still a member, this is a waiver of the right to declare 

| his stock forfeited for the non-payment. did. 

4, A resolution by such a company to wind up its affairs is equivalent to an 
assessment of 100 per cent on the premium notes in order to enable it 
to meet its liabilities, &c. IJdid, 
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5. The holders of policies in insolvent mutual insurance companies cannot, 
when sued upon their premium notes, claim that the values of their pol- 
icies (supposing that the same can be ascertained?) shall be set off in 
equity against their liabilities. J did, 


COSTS. 


1. Where a bill had been filed to rescind a deed of release and quit-claim 
for a slave, on an allegation of fraud: upon the emancipation of the 
slave by act of law, the court declined to hear the cause and ordered 
the bill to be dismissed without prejudice and that each party should 
pay his own costs, as if the suit had abated. Kidd v. Morrison, 31, 


2. An administrator will not ordinarily be allowed costs in a cause consti- 
tuted by him for the purpose of having the instructions of the court 
upon questions which with reasonable certainty may be solved by 
counsel; nor where they are incurred by making unnecessary parties, 
Colson ¥. Martin, 125. 

8. Partial allowance of costs in such a cause under peculiar circum- 
stances, Ibid. 

See ANTEDATING AN INSTRUMENT. 


DEED, CONSTRUCTION OF. 


1. Where real and personal property was given to A in trust for his wife 
and their children, with power to apply the proceeds to the mainten- 
ance &c., of the cestui que trusts, and as the children should come to 
maturity to advance them, and also to devise the property to his wife 
and such of his children as he should deem right, (Wirs. Eq., p. 25); 
Held, 


(1.) That, upon the death of any such children in A’s life-time, their 
several shares in the property vested in their real and personal repre- 
sentative, subject to any execution thereafter of the said power. 


(2.) That under the power to devise, inasmuch as some of the children 
survived him, he could not devise toa grand-child. Carson v. Carson, 57. 


DEED; CANCELLATION AND CORRECTION OF. 
See Fravup. 

DEVISE. 
See Leaacy. 

DIVORCE. 


Sse ALimony. 


DOWER. 
Sze Wipow, 1. 
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EMANCIPATION. 
1. A question having been made whether one who, upon a purchase of a 
slave at a sale by a Clerk and Master, had paid cash instead of giving 
bond, as required by the order of sale, could not be compelled to 
comply with that order ; it was Aeld that inasmuch as one incident to 
the relief sought would be to give an option to the defendant to 
have the biddings opened again, the intervening abolition of slavery 
rendered it unnecessary to decide the question. Broughton v. Askew, 

21. 

2, A testator, who died in 1864, by will dated in 1857 gave their freedom to 
certain slaves ; and then by subsequent clauses also gave “to the above- 
named liberated slaves” property both real and personal: Held, (Bat- 
TLE J. dissenting, ) that by the effect of the recent Emancipation, such 
gift was valid. Hayley v. Hayley, 180, 

3. Also, by the Court, that emancipation was the primary, and the method 
thereof but a secondary, object with the testator. did. 

4, Also, by Pearson C J., and Reape J., that waiving all questions as to 
the time and manner in which emancipatiun was effecte’, the testator, 
from his knowledge of the issue which at the time of his death was 
notoriously involved in the result of the war then existing, must now be 
presumed to have intended that if such war resulted in emancipation 
the gifts should take effect, otherwise not. dad, that such intention 
wa$ not against any public policy which the State can now recognize. 
And that the contingency was not too remote. Ibid. 

By Barrie J. that the Proclamation of President Lincoln could have no 
effect in liberating slaves where they did not come under the control 
of the armies of the United States, as these did not until after the death 
of the testator. Ibid. 

6. Also, that the phrase “liberated slaves,” unexplained, included only 

slaves that were such at the death of the testator. Ibid. 


or 
- 


. A legacy to slaves upon their future contingent emancipation (provided 
for in the will) is not against public policy, even though a part of the 
fund so given is to be made up of their own earnings. Whedbee v. 
Shannonhouse, 283. 


. Where a will contemplated an emancipation coupled with removal to 
Liberia or some such place, and provided a certain fund to be used to 
cover the expenses of such removal and also to supply clothing and 
implements of husbandry, and added that if any part of such fund were 
left, it should be divided among the slaves emancipated, Held that, as 
in the event they were emancipated without a removal by the results 
of the late war, such slaves were entitled to the fund undiminished by 

expenses, &c. Ibid, 


2) 
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9. The will for emancipation having Leen defeated as to a part of the slaves 
by the dissent of the widow, J/e/d, that as the fund was bequeathed to 
the slaves as a class, those who fitted the description at the time of 
division took it all and there was no lapse. Ibid. 

10. Semble, that the slaves who were reduced to their former condition by 
the dissent of the widow are, as things have turned out, entitled to a 
share of the fund. Jdid. 

ESTOPPEL. 

See Notice, 2. 

EVIDENCE. 

1. The rule that entries in the books of a firm are evidence against all of 
the parties, is true only of those made whilst the firm is doing business; 
therefore, entries so made by a partner who is winding up the partner- 
ship under a transfer to him for that purpose, are not per se evidence 
for him against a copartner. Clements v. Mitchell, 3. 

2. Declarations of a bargainor impeaching a conveyance, made after its 
execution, are not admissible in evidence. Burroughs v. Jenkins, 33, 


See Lrecacy. 


EXECUTION. 

1, Where a sheriff, under a ven, ex. having relation prior to a certain deed 
in trust, sold land which had been conveyed in such deed to secure 
creditors, and upon being indemnified allowed the trustee to retain the 
surplus beyond what the process in his hands called for; and before 
the return day other like writs, having similar relation, were placed in 
his hands, upon which he returned, “To hand too late to sell ;” Hed 
that the creditors under the later writs had a right to join ina bill to 
subject such surplus to the satisfaction of their debts. Boyd v, 
Murray, 238. 

2. Also, that the sheriff, having made such a refurn, could not be compelled 
by a rule to bring in the money. Jbid, 

3. The 5th section of the Ordinance of the Convention of 1866 (Stay Law) 
does not affect writs of ven. ex. Ibid. 

4. The interest of one who holds land under a bond for title, the price not 
having been paid, is not subject to sale under execution. Ledbetter v. 
Anderson, 323. 


See Cuoses 1n Action; Bonp For TitLe 1. 


EXECUTORS AND ADMINISTRATORS. 


1, An administiator is not bound to follow*the assets of his intestate into 
another State; but he should hold the persons in whose hands such 
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assets are toan account for them, if they prefer a claim aga he 


estate in his hands, Colson v. Martin 125, 

2, The complainant having qualified as one of the executors of the will be- 
fore he knew of the existence of a marriage agreement, is not estop- 
ped from filing a bill against his co-executor for property in the hands 
of the latter, but claimed by the complainant under the agreement. 
Harrington v. McLean, 258. 


8. Couts of Equity are not bound by the statute allowing executors and 
administrators nine months to plead. Marsh v. Grist, 349. 

4, The Act (R. C., ch. 46, s. 31,) which provides that “the appointing any 
person executor shall not be a discharge of any debt or demand due 
from him to the testator,” includes cases where the executor acts under 
the appointment, as well as those where he does not. Jivore v. Miller, 


5. A bill seeking to compel an executor to execute a general power to sell 
real estate for the payment of debts, cannot be maintained without 
making the devisees of such estate parties. Ibid. 

6. A creditor cannot, merely as such, sustain a bill against an executor, 
seeking to have his debt paid. bid. 


See TAXEs. 


EXONERATION. 


See Surety AND PRINCIPAL. 


FRAUD. 


1, In order to set aside a conveyance that is very advantageous to the bar- 
gainee, it is necessary to allege and prove, either the existence of those 
confidential relations between the parties on account of which public 
policy will not allow such a transaction to stand, or actual exercise by 
the bargainee of undue influence, circumventien or fraud. Burroughs 


v. Jenkins, 33. 


2. A mistake in a deed will be corrected, only upon the terms that the 
person applying therefor will give effect to such counter equities in 
favor of the bargainor as may arise out of the transaction. Coleman v. 
Coleman, 43. 


~ 


. The rule, a man must come into equity with clean hands, does not apply 
to a ease in which the complainant seeks to set aside conveyances made 
by himself with a view to evade the Confiscation Acts of the Confed- 
erate government, Blossom v. Van Amringe, 133. 


cs 


. One of a number of transactions in a course.of business is not, without 


special reason, to be isolated from the general account of such busi- 
ness, Ibid, 












5. Where property was bought at a public sale of which the conditions were 
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that payments should be made in “good current bank money,” and q 
purchaser gave his note for the amount of his purchase in general terms, 
without adding ‘‘good current bank money,” because he was assured it 
was implied ; Held that equity would correct the mistake, and supply 
the omission. Womack v. Backer, 161. 


6. Where a creditor was paid a smaller sum than was due, and without 


reading it signed a receipt written by one in whom he confided, and 
expressed to be in full of his claim though not so understood by him; 
Held a proper case for a Court of Equity to relieve by correcting the 
receipt. Elliott v. Logan, 163. 


7. Where a son, having acquired control over an old and imbecile father, in 


the absence of other friends of the father and otherwise under suspi- 
cious circumstances, obtained a deed for all the father’s lands atan 
inadequate price, and gave his note for the amount, a Court of Equity 
at the suit of the other heirs will order the deed to be cancelled, 
Hartley v. Estis, 167. 


8. Where land was sold Jy the acre, and the vendor fraudulently represerted 


the tract to contain a greater number of acres than it actually con- 
tained, the purchaser is entitled to relief against the collection of so 
much of his note for the purchase money as is for the exccess, Jarl 
v. Bryan, 278. 


9. One who asks to have an absolute deed corrected into a mortgage, must 


allege and prove that a clause of redemption was omitted, by reason 
of ignorance, mistake, fraud or undue advantage taken of the bargainor. 
Briant vy. Corpening, 325. 


10. Therefore, no relief will be given where the only allegations are, that the 


bargainor executed the deed in absolute form, “but intended simply as 
a mortgage, as will more fully appear by the proofs” 1—and, that the con- 
tract was that the defendant, “having paid the debt to H, took the 
deed absolute on its face but agreed to’make a title bund at a subse- 
quent day to the plaintiffs, conditioned to re-convey on the payment 
of the debt,” &c. J did. 


FRAUDS—STATUTE OF. 


1, A memorandum ofa contract to convey the land of a principal signed 


by an agent in his own name is a compliance with the statute of frauds, 
if it be expressed that the contract was made for the principal. Phil- 
lips ¥ Hooker, 193. 


2. A memorandum setting forth that the agent agreed for ‘Mrs. H, to 


make a deed for her house and Jot North of Kinston,” to the plaintiff, is 
not void as being too vague and indefinite—it being admitted by Mrs. 
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H. (the defendant,) in her answer, that she owned but one house and 
lot in the county, and that the agent had been authorized to sell her 
house and lot; and she is bound to convey in fee simple, Ibid, 


8. One who has accepted a parol promise for the conveyance of land, cannot, 
upon being compelled at law to pay the nctes given for the purchase 
money waive his claim to specific performance, and compel a repay- 
ment of such money by the bargainors twho submit to perform the con- 
tract. Foust v. Shoffner, 242. 

4, A description of land as—A tract in Iredell county, containing 30 acres, 
adjoining the lands of William Shaver, Caldwell and others, held to be 
sufficient in a contract to convey. Shaver v. Shoemaker, 327, 


HUSBAND AND WIFE. 

1. If one, who has a general power over an estate, exercises it for purposes 
regarded as secondary, a Court of Equity will hold such estate as 
thereby rendered liable to all the usual incidents of property. Rogers 
v. Hinton, 101. 

2. Therefore, where a feme covert, who had a separate estate, with a general 
power of appointing the same by deed or will, disposed of such estate to 
various devisees and legatees, subjecting expressly only a portion of it 
to the payment of her debts: Held, that her creditors had a right to 
resort to the whole estate for their satisfaction. did, 


8, Where a married woman, entitled to personal property in remainder 
after a life estate, dies before the tenant for life, upon the death of such 
tenant her administrator will take it for the benefit of her husband. 
If her husbaud then die leaving an executor, the latter will take the 
benefical interest. Colson v. Martin, 125. 


4, Articles of separation between husband and wife, whether entered into 
before or after the separation, are against law and public policy, and 
therefore void. Collins v. Collins, 153. 


IN FORMA PAUPERIS. 
See Practice, 4. 


INJUNCTION. 


1, Where there is reason to apprehend that the subject of controversy in 
equity will be destroyed or removed, or otherwise disposed of by the 
defendant, pending the suit, so that the complainant may lose the fruit 
of his recqvery or be hindered and delayed in obtaining it, the court, 
in aid of the primary equity, will secure the fund by the writ of seques- 
tration or the writs of sequestration and injunction, until the main 
equity is adjudicated at the hearing of the cause. Parker v. Grammer, 
28. 
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2. The rule, that in injunction causes all the defendants must answer before 
a dissolution will be ordered, will not be inforced where the party notap. 
swering is not charged with any particular knowledge of the material 
facts alleged ; and more particularly where no steps have been takep 
to bring such party into court. jams v. Tjams, 39, 


3. Where a bill avers that tle defendant threatens to sell the article in dis. 
pute and send it beyond the limits of the State, and the answer admits 
the averment, with the explanation that the defendant does not intend 
to deprive complainants of such rights thereto or to its proceeds as 
the law shall assign them: Held to be a fit case for continuing an jp. 
junction, Reynolds vy. McKenzie, 50. 





4, Courts of Equity grant special injunctions against trespass with relue. 
tance ; and only in cases where but for such interference the injury 
would be irreparable, or where no redress can be had at law. Thomp. 
son V. McNair, 121. 

5, Therefore where it was shown that the defendant was insolvent, an injune- 
tion against his cutting pine timber, splitting lightwood and making 
tar was dissolved. Ibid. | 

6. An allegation in an answer that the trespasses complained of were com- 
mitted by the defendant in connexion with two other persons who were sdl- 
vent, will be considered by the court as important upon the motion to 
dissolve. Ibid. 


7. An injunction will not be continued merely because one of the defend- 


ants has not answered, if the case show that the answer could not be 
material to the point upon which the injunction is claimed. Jbdid, 





8. Upon motion to dissolve a special injunction on. the coming in of the 
answers, Ae/d that as there was upon the whole probable cause in re- 
gard to the primary equity, and also ground for a reasonable appre- 
hension as to the security of the fund, the injunction should be contin- 
ued to the hearing. Blossom vy. Van Amringe, 133. 


9. Upon such motion the answer of one of several defendants may be used 
as an affidavit in support of the bill. did. 


10. Where it was alleged in a bill that the complainant, who was old and 
ignorant, had been induced by fears of prosecution, excited by the de- 
fendants, (one of them a government official and a supposed friend,) 
to transfer bonds and notes ofa large amount to them at a price less 
than half their value, secured by a bond that is still unpaid though 
long overdue, and that the defendants are insolvent; which allegations 
were only partially denied by the answers: Held, upon a motion to 
dissolve an injunction against the collection or transfer of the notes, to 
be proper to look into the whole case, and it appearing that the com- 
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plainant had probzble grounds for relief, to continue the injunction to 
the hearing. Key v. Dobson, 170. 

11. One who files a bill to obtain an injunction against a suit at law must 
in general submit to @ judgment in such suit; the only exception being 
where the complainant prays for a discovery to. aid him in his defence 
at law. Hunt v. Sneed, 351. 


See PARTNERS, 8, 9. 


INTEREST. 
When interest upon an account is charged upon at wrong principle, if no 
substantial damage is done to either party the court will not disturb 
it. Phelan v. Hutchison, 116. 


JUDGES, PROVISIONAL. 
See Jurispiction 1, 2. 


JUDICIAL SALES. 

1, A sale of land under a petition in the name of an infant having been 
confirmed, the court ordered the Master to collect the note when due, 
and, upon payment, to make title; at another term, the court ordered 
the Master to pay the note over to the infant’s guardian ; this was done, 
and the Master made title to the purchaser ; on a petition by the infant 
after coming of age, praying that the land might still be held subject 
to the payment of the purchase money; JZie/d, that the deed by the 
Master was irregular and invalid, and that the petitioner was entitled 
to the relief which he desired. Singletary v. Whitaker, 77. 

2. Any court which orders a judicial sale, has the power to make a decree 
for the money after a ten days’ notice thereof. Cotton, ex parte, 79. 


co 


The statutory provision to that effect (Code c. 41, s. 129,) is constitutional, 
and as regards Courts of Equity, merely substitutes notice and execu- 
tion for the original power of proceeding by attachment. did. 

4, Where the note given at a sale was given to a former Clerk and Master, 
Held, that a decree in the name of the present Clerk and Master was 
valid. Ibid, 

A suit upon a note made to a former Clerk and Master by his name and 
office, need not be brought in his name. It were more safe to bring it 
in the name of the State. Ibid. 


on 


= 


Where a commissioner, appointed by’a Court of Equity to sell land “for 
cash,” (in conformity with a representation that it would be best to sell 
for ‘ready money,’’) received in payment Confederate Treasury notes, 
the sale was set aside. McNeill v. Shaw, 91. 

7. One who purchases land ata sale bya Clerk and Master, made under 

& petition by the representatives cf a person bound by a parol agreement 
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to hold in trust for another, cannot, before payment of the purchase 

money, or execution of title, claim to be either a purchasher for yal. 

uable consideration, or a purchaser without notice. Cohn v. Chapman, 

92. 

8, Where all the persons who have any interest in the land, whether vested, 
contingent or executory, are in esse, and are before the court, the court 
may make an order of sale. Houston v. Houston, 95, 


9, Where any members of a class to which an executory devise is limited, 
are in esse, a Court of Equity in North Carolina will, upon a proper 
case being made, order a sale of the land devised : otherwise, where no 
such members are in esse, Dodd, ex parte, 97. 


See Emancipation, 1. 


JURISDICTION. 


1, The offices in the courts of law having, in November 1865, become vacant 
by the result of the late war, the Provisional Judges, (who by an ordi- 
nance of ‘the Convention had power to exercise at chambers all such 
authorities as by the laws of the State are conferred on Judges at 
chambers, ) were authorized to exercise jurisdiction in cases in which, 
when the courts of law are open, equity has no jurisdiction. Reynolds 
v. MeKenzie, 50. 

2. Being so authorized, neither they nor the courts which succeed them 
lose jurisdiction of a cause entertained during such vacancy, by the 
re-instatement of the ordinary tribunals in their usual jurisdiction, Ibid, 


8, Courts of Equity are not ousted of their jurisdiction in regard to sub- | 


jects which by statute have been committed to the jurisdiction of Courts 
of Law, unless there be in such statute express language or clear in- 
tendment therefor. Oliveira v. University, 69. 


rn 


. One who claims in his own right a thing that isin the hands of his co- 
executor, who claims it as belonging to their testator, being a tenant in 
common of the property with such co-executor, has his remedy in 
equity and nut at law. Harrington v. McLean, 258. 


. One effect of the doing away with execution by ca. sa, is to originates 
jurisdiction in equity to compel the application of legal choses in action 
to the satisfaction of debts. As preliminary to its exercise in any case 
the court will require: lst, That the debt thall be established bya 
judgment at law, and 2nd, That the want of property subject to a f. fa. 
shall be shown by a return of nulla bona, or by other sufficient proof. 
Hook, Skinner § Co, v. Fentress, 229. 


6, Whether in exercising this jurisdiction other creditors will be allowed 


or 


to come in and make themselves parties and take a share of the fund, 


quere, Ibid. 
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7. A Court of Equity below has ¢xelusive jurisdiction of a bill to impeach a 
decree of the Supreme Court for fraud and surprise ; and such bill may 
be filed without the leave of the Supreme Court. Kincaid v, Conly, 220, 


8. Courts of Equity in this State will not entertain jurisdiction of a bill 
against an executor or administrator to enforce payment of a legal 
demand at the suit of a single creditor; and upon demurrer such a bill 
will be dismissed. Wilkins v. Finch, 865. 8S. P. Moore v. Miller, 359. 


9, A bill having been filed in 1864 against Executors to obtain a con- 
struction of a clause in a will, but containing the necessary prayer 
for an account and settlement, in the Supreme Court (to which 
the cause had been transferred) a reference was ordered and a report 
made at December Term 1864, without notice to the defendants and 
after the death of their counsel, and thereupon a decree was made 
against the defendants for the amount in their hands which included a 
large sum of Confederate money; Held a proper case for an injunction, 
upon a bill to impeach the decree, Kincaid v. Conly, 270. 

10. Relief administered in equity must be limited to that sought by the 
frame of the bill. Latham v. Skinner, 292. 


11, Courts of equity will not relieve a party unless his proofs support his 
allegations, and the latter state a case entitled to relief. May v. 
Hanks, 310. 


See Executrors aAxp ADMINISTRATORS. 


LAPSE OF TIME. 

Where an answer admitted that a deed for land, absolute upon its face, had 
been made as charged in the bill, upon a parol trust that it should be a 
security for the payment of a sum of money, but relied upon the lapse 
of ten years since its execution as a defence against an enforcement of 
such contract, jeld that, as the complainant had all the while been in 
possession of the land, the defence was not valid. Price v, Gaskins, 224, 

See Auimoxy 8. 


LEGACY. 


1, Where a residue in a will was given to John, Elizabeth, Edward and 
Robert, “four children of L. 8. and P. E. Webb,” and John died in the 
lifetime fo the testatrix : Aeld that his share did not survive to the other 
residuary legatees, but was undisposed of and went to the next of kin. 
Winston v, Webb, 1. 


2. Distinction between the cases where there isa lapse of a share ina 
residue given “to the children of a certain person to be equally 
divided between them” as a class, and where there is such a lapse in a 
residue given to be equally divided among such children nominatim, 
stated by Battiz, J. Ibid. 
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8. A testator gave to his wife money, slaves &c., and afterwards bya re. 


siduary clause directed ‘that the balance of his property be sold and 
the money arising therefrom be equally divided amongst all the legs. 
tees named in the will, except the Masons ;” held: 


(a) That the residuary clause included such articles in the lapsed leg- 

acy as are the subjects of sales at auction, but not such articles (either 

lapsed or otherwise undisposed of,) as are not subject of such sales, 

(b) That persons referred tom other parts of the will only as “chil. 

dren of” &c., are included in such residuary clause equally with per. 

sons actually named in such parts. 

(c) That the division divected by the residuary clause is a division per 

capita, 

(d) That the word “legatees” in the resiguary clause included the wife, 

and that her share in the residue having iapsed does not go to the 

other residuary legatees, but is undisposed of and goes to the next of 

kin. Jlastings v. Earp, 5. 

. A bequest, that certain chattels “in the possession of my son John shall 
be divided between his children that may be living at his death,” does 
not, by implication, confer a life estate upon John, but such interest 
for life falls into the residue, Ibid, 

A testator provided as follows: “I lend unto my beloved wife Mary @, 
Sawyer all of my real and personal estate, to have and to hold the 


same during her natural life, and at her death I give the same to be 
equally divided between the heirs of my beloved wife Mary G. Sawyer 
and my heirs at law.” Held upon the death of the wife, that: 

(a) The rule of distribution per stirpes governs as well the division be- 
of the wife, and “heirs at law” of the testator, as that 
of the portion given to the latter class, among themselves. 


(b) Technical words, in the absence of explanation upon the face of a 


’ 


tween the “‘heirs’ 


will, will be taken in a technical sense. 


(c) A word repeated in the same clause-of a will must, at each repeti- 
tion, have the same meaning attached to it. 

(d) Where a direction is given for the equal division of a fund among 
several named persons, and “the heirs” of another person and it ap 
pears that by “heirs” is meant children, such division must be per capita; 
but when the word “heirs” must include not only children, bat grand- 
children &c., then the division must be per stirpes. Grandy v. Sawyer, 
8. 


6. Where a testator us» the following expressions: “ I give an 1 bequeath 


unto my wife Sarah all of the property that I possess at the time of 
my Ceath, consisting of all my real estate of all kinis, and all my money, 
notes and accounts, after paying all my just debts; “My father ani 
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mother are to have the land lying on the south-east side of the Reedy 
branch, of the t.act of land where they now live, and the stock, house- 


’ 


hold and kitchen furniture at that place;” and mentioned no other 
things in his wil’, although he died in possession of fifteen or more 
slaves, and of horses, cattle, crops, &c.: Held, that the wife was consti- 
tuted universal legatee except as to what was expressly given to the father 
and mother. Bunting v. Harris, 11. 

By Pearson, C. J., arguendo : 

(a) The words used in different wills are so different, and the circum- 
stances of testators in regard to property and the objects of bounty 
are so various, that it is almost impossible to find one case upon such 
subjects that ought to govern another. 


(b) In doubtful questions of construction something must be yielded 
to the contémporancous action of the parties concerned. Jdid. 


7. The following words: “I give to my beloved wife, &c., the sum of 


$20,000, to be paid &c.. in eight annual instalments, the first to be due 
twelve months after the date of death, and to be paid as follows, to 
wit: one note of hand on E. §., for the sum of $1,000, and one on same 
for $500, each of them bearing interest at seven per cent., the balance 
of said instalment to be paid in money at any time when my said wife 
may desire ; the remaining instalments to be paid annually thereafter 
from the proceeds arising from the sales of the produce of my farm ;” 
Held to create a general pecuniary legacy so far that it did not fail 
upon a failure of the fund to which it is referred, but is to be paid out 
of the general assets. Mitchener v. Atkinson, 23. 


8. The rule, latent ambiguities in wills may be explained by parol evi- 


idence, approved of and applied. (“Linebarger Plantation.”) Kincaid 
v. Lowe, 42. 


9. A testator directed “that the shares * * * which my son Presley, &c., 


are entitled to under this will, * * * as well as their equal dividend of 
my estale not bequeathe!}, be retained by * * * trustees, &c., for 
them during their lives, and at the decease of any one of them the 
property * * * to return to his, her or their brothers and sisters :” 
Held, that upon the death of one of the tenants for life, her share 
devolved upon such of her brothers and sisters as survived her, together 
with the representatives of such as had died since the death of the 
testator. Mayhew v. Davidson, 47, 


Also, that Presley’s interest in such share is not subject to the trust 
which affects the property originally given to him. bid. 


10. Where a testator directed that tvo of the shares into-which he divided 


his estate “shall be in negro property, which shall be designated by 
the executors to this will;” Held, that such legacies were demonstra- 
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11, 


13, 


14. 


16. 





. The following item in a will, “I give and bequeath to nephew E. 


tive, and therefore that upon the emancipation of the slaves the legatees 
thereof lost them, and could not look to other parts of the estate for 
indemnity. Johnson v, Osborne, 59. 


A clause, annexed to a devise in fee, providing that in case either of the 
devisees “shall sell or encumber his land with any sort of lien, by way 
of mortgage or otherwise,” before attaining the age of thirty-five years, 
then the devise should be void, is invalid. Twitty v. Camp, 61. 


. Where a testator, having devised certain property to his wife, ordered 


that after her death, the remainder should “be divided amongst our next 
of kin,” and died leaving no persons who were at once next of kin to 
both; Held, that the property should de divided into two equal parts 
and be given, one to the next of kin of the testator, the other to the 
next of kin of his wife. Cooper v. Cannon, 83. 


A legacy of property “to be sold at my wife’s death and equally di- 
vided among all my children,” is vested ; and therefore the representa- 
tives of such children as survived the testator and died before the wife 
are entitled to shares. Falls v. McCulloch, 140. 


Where it appeared that the sole motive with a testator, for leaving the 
greater part of his estate to a son, was, that the latter should live with 
him and help him pay his debts and also treat his parents with 
‘humanity and kindness,” and such son died in the lifetime of the tes- 
tator, Held, that the devise lapsed; also, that the son’s interest in the 
condition was not “real or personal estate” within the statute, (Code, ¢. 
119, s. 28,) which gives such estate to the issue of a son dying under 


_ such circumstances. Lefer v. Rowland, 143. 


5. Where a testator recommended one to the humanity of his 


executors, and added that he left in their hands the interest on a cer- 
tain fund for the support of the person so recommended, during his life, 
and upon his death the surplus, if any, to go over to another; Hed 
that the clause was imperative, and gave to such persons a right toa 
support for life under it. CA%mbers v. Davis, 152. 

When it appears, from other parts of a will, that the testator under- 
stood the distinction between “children” and issue more remote, 
grandchildren and great-grandchildren cannot be included in a division 
directed to be made among children. Boylan v. Boylan, 160. 


. Where a man of large estate, who died in 1864 without children, be 


queathed to a sister-in-law a legacy of $1,000, Acid, that the legatee 
was entitled to payment in lawful currency of the United States ; not- 
withstanding that the testator had on hand at his death Confederate notes 
sufficient in amount to pay that and the other pecuniary legacies. Barham 
v. Gregory, 243. 
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2. Where a complainant can obtain the money desired under a bill already 


P. H. all my land, &c.,; and the following negroes, Bill, &c., and their 
increase, to take them in possession and have the use of them after my 
decease but not to be at his disposal but for the use of his children, 
heirs of his own body, and no others whatever,” held to confine the trust 
for the children to the slaves, and to confer upon E, P. H. an absolute 
estate in the land. Especially as E. P. H. was already in possession of 
the land before the testator’s death. Hall v. Gillespie, 256, 


19, Under a clause of a will giving property to “the heirs and 


legal representatives of my deceased sister,” &c., (followed by clauses 
giving respectively the children of a deceased brother “an equal share,” 
and the son of a nephew “a share,”’) the legatees are the children of the 
deceased sisters, and take per stirpes, Harper v. Sudderth, 279, 


20, A devise of land to A for life, and then to “be sold and the money 


arising therefrom equally divided between the then surviving children 
of A,”—creates such an interest in the children as vests only at the 
death of A: therefore, a conveyance thereof made during A’s lifetime 
by the husbands of two of the children who in the event survived, 
passed nothing, and their wives, at the death of A, were entitled to 
take the land specifically, or to have it sold, as they might elect. 
Grissom v. Parrish, 330. 


21, Where a testator gave land and slaves to his daughter Nancy Waller for 


life, and then “to be equally divided between the children of the said 
Nancy Waller and my sons William and John,”—Held, that at the death 
of Nancy the property was to be divided per capita between William, 
John and the children of Nancy. Waller v. Forsythe, 353, 


LESSOR AND LESSEE. 


See VenpoR AND PurcnaseER 5, 


See Venpor anv Purcuaser 1, 6, 7. 


LIS PENDENS. 


1, Where a bill recited that a petition for a sale of land had been filed and 


was still pending in the same court and that the money-was still due 
by the purchaser, and prayed that, inasmuch as the price at such sale 
was atan extravagant rate, being based upon Confederate paper money, 
the purchaser and his sureties might be decreed to pay its reasonable 
value, &c., Held, that as this relief was no other than might have been 
had in the petition then pending, the bill would not be entertained ; 
also, that, as the bill showed upon its face that the relief might have 
been had in the former proceeding, the objection was well taken by 
demurrer, Rogers v, Holt, 108. 
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filed by him, it is improper to commence another suit therefor, 
Whitaker v. Bond, 227. 

8. Where it appears upon the face of a bill (or petition having the requisites 
of an original bill) that the relief sought may be had in a cause already 
pending, the bill is demurrable and will be dismissed. Gee v, Hines, 315, 


~ 


. Such bill will not be treated as notice of « motion in the original cause, Ibid, 


A lis pendens being notice to all the world; a sale of land which is the 
subject of a suit in Equity, before a decree is rendered, will not be 
regarded, and the land may be sold under an execution issued upon 
the decree when rendered. Baird v. Buird, 317. 


Cc 


> 


In such case a supplemental bill to enforce the decree in the original suit, 
making the purchaser of the land a party, is unnecessary, and will be 
dismissed upon demurrer. did. 


MARSHALLING. 


A prayer to marshall certain funds will be refused where the paramount 
charge is upon one fund only. Young v. Davidson College, 261, 


NOTICE. 

1. One who is put upon inquiry by certain facts within his knowledge, is 
affected with notice of everything that such inquiry would have dis- 
covered, Muay v. Hanks, 310. 

2. In the absence of deliberate fraud upon the part of the owner the title 
to an equitable estate in land is not bound by his conduct, as creating 
an estoppel-in-pais, Ibid. 


PARTITION. 


The sums charged upon “the more valuable dividends,” in partitions of 

lands under the Rev. Code, c. 82, are charges, not upon the persons of 

’ the owners of such dividends, but upon the land alone. Young v. David- 
son College, 261. 


PARTNERS. 


1. A partner, who undertakes to wind up the business, stands in the 
place of an executor, and therefore can establish disbursements only 
by vouchers properly authenticated. Clements v. Mitcheil, 3. 

2. Real estate owned by a partnership is not regarded in this State as per- 
sonalty. Ferguson v. Hass, 113. 


3. A partner who, upon a dissolution of the firm, undertakes to collect the 
debts, is bound only to the diligence of a collecting agent, and so is 
responsible for all that it can be shown that he collected, or might with 
reasonable diligence have collected. It is an error to throw upon bim 
the burden of proving what accounts in his hands were bad. Phelan. 

Hutchison, 116. 
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_ In taking a partnership account, items of debt by the partners to the 





firm are to be deducted out of the shares of such partners respectively 
and not out of the assets of the firm. did, 


. Quere, whether the principle established in Boyd vy, Hawkins, 2 Dev. 


Eq.. 329, as regards commissions to trustees &c., be not applicable to 
a surviving partner who settles up the partnership busintss. did. 


. A transfer, in terms absolute, of all the effects of a firm, (consisting of 


goods and choses in action of an unascertained value) having been 
made in the firm name by one partner without the consent of his co- 
partner, for a certain sum, being the amount of the firm debts ; Held 
not to be absolute, but only a security for the firm debts. High v. 
Lack, 175. . 


. Also held, that any surplus after payment of the firm debts belonged 


to the individual members of the firm. J did. 


. Therefore, an injunction granted at the instance of the non-assenting 


partner should be continued to the hearing, and in the meantime a 
receiver should be appointed. Ibid. 


. Where a partnership at its dissolution was much in debt, and the estate 


of the deceased partner was insolvent, Aeld that the fact that a tract of 
land owned in common by the partners was probably a part of the 
firm assets was sufficient ground for an injunction in favor of the sur- 
viving partner, forbidding the administrator of the deceased partner 
from proceeding under an order to sell such land by license from the 
County Court, in order to pay the separate debts of his intestate. J¥il- 
liams v. Moore, 211. 

One of two partners having died and the survivor and a third person 
having been appointed administrators on his estate, a bill filed by such 
surviving partner against his co-administrator for a settlement of the 
affairs of the firm, is demurrable and will be dismissed. Smith v, Bry- 


son, 267. 


See Contract, 10; Evipexce, 1; Venpor anp Purcuasep, 6, 7. 


PLEADING. 


A bill had been filed to obtain a discovery in aid of a plea of Usury, and 


the defendant demurred thereto; afterwards, the act of 1865-’6, c, 24, 
repealing the former act upon Usury, and the act of 1865-"6, c. 43, 
upon the subject of evidence, were passed; Held, that the bill should 
be dismissed with costs. McDowell v, Maultsby, 16. 


2. It is not necessary to make the administrator of the deceased a party to 


a bill preferred by the next of kin against the University, to recover 
property which had improperly been paid over to that institution. 


Oliveira v. University, 69. 











INDEX. 





‘8. Where a bill charged that the defendant had bonght land upon a paro! 


13. 


10. 


11, 


12. 


agreement that another (the deceased husband of one of the 
complainants, and the ancestor of the others,) should share in such 
purchase, eld, that the administrator of that other person was nota 
necessary party to such bill. Ferguson v. Hass, 113. 


. Although the language of a bill may not be technical and precise, yet if 


upon looking through it enough appear to warrant relief, it will not be 
dismissed. Ibid. 


. Ina suit for a legacy to the sole and sep@ate use of a feme covert, the 


husband is not a proper party plaintiff. Barham v. Gregory, 243. 


. It being admitted in the answer of executors sued for a pecuniary legacy 


that there are assets sufficient to pay the complainant and the other 
pecuniary legatees, the latter are not necessary parties. did. 


. Where it is contended by the executors that a pecuniary legacy is pay- 


able in Confederate notes on hand at the death of the testator, the resi- 
duary legatees should be made parties in a bill by the pecuniary 
legatee seeking the payment of his legacy (at par) in the currency of 
the United States. bid. ° 


. A demurrer for matters of substance should be general, and not set out the 


grounds of objection. A demurrer for matters of form should set out 
the grounds, but not an argument to sustain the objection. Harrington 
v. McLean, 258. 


. A bill by one claiming property as remainderman, under a marriage 


agreement between his parents, is not required to set out a will of the 
father professing to dispose of property ; and the legatees in the will 
should not be made defendants, the executor representing the adverse 
interest under the will. did. 


Words however disparaging or abusive, are not scandalous in equity 
pleading, unless they be also impertinent, Henry v. Henry, 334. 


Where a bill was filed for the specific performance of an alleged con- 
tract, and instead of merely setting out the contract, and alleging its 
non-execution as a ground for the prayer, it recited, by way of induce- 
ment, a train of circumstances which went to show ingratitude ané 
baseness on the part of the defendant in refusing to execute the con- 
tract, Held that an answer which set up as a defence, that the contract 
was a forgery by the plaintiff, was not liable to exception for scandal, 
for detailing circumstances corroborative of the averment. did. 
In such a case, the court suggested that the bill be amended by striking 
out the statement of circumstantial evidence, and that thereupon the 
defendant put in a plea denying the execution of the contract, so that 
an issue might be directed for trial by a jury at law. did. 
One who acted under color of an appointment by the Governor, (made 
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by virtue of Rev. Code, c. 99, s. 14, but after its repeal,) having brought 
suit in the name of the State against a defaulting tax payer, Held to be 
no ground for dismissing it at the instance of the defendant, that it pur- 
ported to be filed “on the relation” of such person. State v. Mo- 
Galliard, 846. 
14. Distinction stated between suits in the name of the State to the use of a 
citizens where the latter is the real party, and such suits where the 
State alone is interested and some citizen is named in connexion with 
it merely for the purpose of securing costs, did, 


15. Courts of Equity are not bound by the statute allowing executors and 
administrators nine months to plead. Marsh v, Grist, 349. 


See Lis Penpens; Practice; Trusts, 4. 


POWERS. 


See Huspaxp axp Wire, 1,2. | 


PRACTICE. 

1, Where the defendant in a petition for divorce and alimony, not having 
been served with process, was present in court at the term when 
the petition was filed, and made objection personally to any order 
granting alimony ; it was held, that such presence and action did 
not give to the cause the character of a lis pendens; and, therefore, that 
at such stage no order for alimony could be made, Simmons vy, Siin- 
s10Nn8, 63. 

2. Where a bill named certain persons, and prayed that they might be made 
defendants without expressly praying for process against them, held to 
be a sufficient designation of them as parties, especially as they all ap- 
peared and joined in the demurrer. Ferguson v. Hass, 113. 


8. Where a bill was prolix, argumentative and inartificial, and was demurred 
to on that account, Aeld that the proper order was, for its reform- 
ation in these respects in the court below, at the costs of the complain- 
ants, Ibid, ' 

4. Acomplainant even where permitted to sue in forma pauperis, is required to 
give bond upon obtaining an injunction. But if an injunction be issued 
and objection is not made for several years (in this case str,) the de- 
fendant will be presumed to have waived the irregularity. Hovwze v. 
Green, 250. 

5. Upon affidavit that the complainant, in a bill praying an injunction 
against a writ of possession in Ejectment, is committing waste, the court 
at the instance of the defendant, will make an order in the cause stay- 
ing the waste. Ibid, 


6. Where the transcript in an equity cause contained only the following 
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entries, “Injunction executed, Answer filed, Continued, Defendant ap- 
peals to the Supreme Court,” the court, upon motion, dismissed the 
appeal, Dfitchell v. Moore, 281. 


7. The Judge in the court below is not authorized to send up a statement in 
equity cases, Ibid. 


8. Under Rev. Code, ch. 32, s. 3, r. 5 it is error to set down a cause for 
hearing until the second term after replication is filed, whether the 
testimony proposed to be offered by the defendant be material or oth- 
erwise, Zramiell vy. Ford, 339. 

See ArracuMEnT, 1; Fravp; Ixyuncrioy ; Jupictan Saves ; JvRispiction ; 
InterEST; Lis PENDENS. 

PURCHASER. 
See VENDOR AND PURCHASER. 
REVERSION. 

The doctrine that rent follows the reversion applies in favor of devisees of 
the reversion, as well where it is directed to be sold and the proceeds 
divided amongst them, as where it is given specifically. Lewis y, 
Wilkins, 303. 

SALES. 

See Jupicirat Sates. 
SEQUESTRATION. 

See Insuncrion 1. 
SHERIFF—RETURN OF. 


The mere affidavit of the party upon whom a notice was alleged in the 
sheriff's return to have been served, is in the absence of proof, no ground 
for reviewing a declaration in a decree, that it satisfactorily appeared 
to the court that such return was truer, Cotten, ex parte, 79. 


SPECIFIC PERFORMANCE. 
See Contracts; VENDOR AND PURCHASER. 
STAY LAW. 
See Execytion, 3. 
SUPPLEMENTAL BILL. 
See Lis PENDENs. 
SURETY AND PRINCIPAL. 
1, Sureties can sustain a bill to have a debt paid by their principal or out 


of his estate, before they have been compelled to pay the debt. Thig- 
pen v. Price, 146. 
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2. Sureties upon a bond may file a bill for exoneration, without being com- 
pelled previously to pay off such bond ;—but such equity is merely 
collateral, and does not place them in a better condition as against their 
principal, than if they held his bond for the amount for which they are 
liable. Taylor v. Miller, 365. 

See ATTACHMENT 2. 4. 

TAXES. 

1, An executor is not liable, as such, for collateral tax to the State upon a 
devise of land to himself, though be be liable as an individual. State 

v. Brevard, 141, 


2. An executor, in this State, is not responsible for collateral taxes upon 












the property of his testator situate in another Stafe at the death of 
the testator. Ibid. 





3. If an executor is required to make good valueless currency in his hands 





on settlement with the legatees, the State is entitled to its tax on the 
amount, Jdid, 
See Pieapixe, 13. 
TRUSTS AND TRUSTEES. 


1. Where a creditor has exhausted legal remedies without avail, he may 
























have the assistance of equity in subjecting to his claim the trust funds 
of his debtor—as here, an interest in an estate in the hands of an ad- 
ministrator. Bennick v. Bennick, 45. 


2. Where a trustee, holding land as security for a creditor residing in Penn- 
sylvania, had been compelled by a decree in a Confederate Court to 
sell and pay the proceeds to one of its officers: held that such creditor 

e could still subject the land to his debt, whilst in the hands of a pur- 
chaser with notice. Ward v. Brandt, 71. 





3. Also, that the remedy in such case is not to order the deed to the pur- 
chaser to be delivered up jor cancellation, but to declare such pur- 
chaser affected by the trust, hid. 


4. The prayer of the bill being for a cancellation of the deed and for gen- 
eral relief, the court, declining to grant the former part of the prayer, 
under the latter declared the purchaser to be a trustee. did. 


5. One in possession under a purchase of a resulting trust in land, convey- 
ed to a trustee to secure creditors or sureties, does not hold adversely 
to the trustee and cestui que trusts, Thigpen v. Price, 146. 


6. Where one of the obligors upon a bond for $102 given in 1858, became 
insolvent in 1861, and the other in 1865, having been in failing cireum- 
stances for two or more years before, the trustee was held not to be 
responsible for negligence as to collection. Donnell v. Donnell, 148. 

7. Upon taking an account between a cestui que trust and trustee; Held, 
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(a) That the former could not in 1866 raise any question as to the value of 


Confederate Treasuty notes received by him, being sui juris, without 


objection in 1868, 1864, and 1865. J did. 


(b) Where both principal and surety upon a bond given in 1857 for 
$2,500.00, were then and still solvent, and there was no necessity 
for its collection, the trustee was held responsible for collecting it in 
February 1863 in Confederate notes and individe@al notes made after 
1861. bid. 

(c) The trustee was responsible for collecting more of the ‘interest 
upon the bonds in his hands than was necessary for the maintenance 
and support of his cestus que trust. Ibid. 


8. A bill had been filed by a creditor not secured in a deed-in-trust, to sub- 


ject the surplus of the property so conveyed to the payment of his debt, 
and under an order in the cause the clerk had reported that such prop- 
erty was amply sufficient to pay all the debts, including that of the 
plaintiff; Heid that a decree that the trustee should pay to the plaintif 
his debt, was erroneons; and that the proper decree would have been that 
the trustee should sell enough of the property to satisfy the judgment, 
Bobbitt v. Brownlow, 252. 


9. By Pearson, C.J., arguendo, If the report had stated that the trustee 


had on hand cash “‘ «mply sufficient,” &c., a decree against the trustee 
individually would have been proper. Ibid, 


10, Also, If the plaintiff had been secured in the deed-in-trust the decree 


might have been correct. did. 


VENDITIONI EXPONAS. 
See Execution, 1, 2, 3. 


VENDOR AND PURCHASER. 
1. Where a vendor had executed a full title to the land sold, taking from 


the vendee a personal bond with two suretiés for the purchase money; 
upon the insolvency and death of the vendee and one of the sureties, 
and a sale of the land by the devisee of the vendee to a purchaser with 
notice, Held, that the other surety could not subject the land for his 
indemnification upon the bond, Miler v. Miller, 85. 


2. An order for the specific performance of an executory contract for sale 


of land, when appl'ed for by the vendor, includes: a reference for an 
account to fix the balance due for principal and interest of purchase 
money, and a decree for a sale of the land to pay such balance, unless 
at a day certain the vendee pays into court the said amount, and will 
accept the deed of the vendor, or make objection to his title and ask 
for a reference as to that. Reade v. Hamlin, 128. 
















— as =—- = a + 











ae a. eee ee 








—_ <a — en coe —_— ——_ 





i 


INDEX. 





8, Where, in a suit for specific performance brought by a vendor of land, 


it appeared that the property was being suffered by the vendee, who 
was in possession, to go to waste, and had thus already become an 
insnfficient security for the price outstanding, and the bargainor had 
made reasonable proposition for a rescission of the contract, and an 
arbitration of differences; Held, that it was proper to appoint a receiver 
of the property. bid, 


4, A vendor of land who retains the title and allows the vendee to go into 


possession, may at any time take possession, or on notice given may 
require those in possession to pay the rents to him, to be applied to 
keep down the interest and, if any surplus, to the discharge of the 
principal. Hook, Skinner ¢ Co, v. Fentress, 229. 


5. Where the tenant of one who claimed under a bond for title from A, had 


by virtue of a sub-lease, become entitled to certain rents which he had 
promised to transfer to the obligee in the bond, in order to be by him 
applied in discharging the debt still owing to A for the purchase money, 
Held that a bill filed after such promise had been made, would not 
enable A to intercept these rents and appropriate them to a debt owing 
by the tenant to himself. did. 


6. A vendor of lands having delivered a deed in fee to certain purchasers, 


who were partners, upon their executing personal notes for the purchase 
money, a sealed instrument was delivered some weeks afterwards by the 
purchasers to the vendor, which expressed no valuable consideration, 
but referred to the sale, and stated a wish to secure to the vendor the 
payment of the bonds, and thereupon provided that in case of failure 
by the purchasers to make payment as their notes fell due, the vendor 
“should have such a lien (in and to such tract) and to that extent as 
will save him harmless”: Held that, there being no valuable consider- 
tion, the paper could not, in any event, be set up either as giving a 
lien, or as a contract to give alien. Latham v, Skinner, 292, 


7. Also, the partnership having been subsequently dissolved, that the out- 


going partner, who had taken a bond from his copartners to indemnify 
him against the firm debts, had thereafter no equity to subject the 
partnership funds to the payment of the debt to the vendor; and 
therefore that the vendor had none through him. Jdid, 


WASTE. 


See Pieapine 1, 2. 


WIDOW. 


1, The fact, that a widow elects to take under a will, does not constitute her 


a purchaser as regards the legacies therein. Mitchiner v, Atkinson, 23 
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2. The distinction between Dower in England, &., and the same right ip 
North Carolina, stated by Prarson, C.J., in reference to the above 
doctrine. did, 


8. A widow who takes under a will in North Carolina is barred of dower in 
the lands included in such will Jecause of her election, and not under 
an idea that she has received a consideration therefor. Ibid, 


WILLS. 


See Legacy ; EMANCIPATION. 














